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U.S. Customs Service 


Treasury Decisions 


(T.D. 79-292) 
Bonds 
Approval and discontinuance of carrier bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol “‘D”’ 
indicates that the bond previously outstanding has been discontinued 
on the month, day, and year represented by the figures which follow. 
“PB” refers to a previous bond, dated as represented by figures in 
parentheses immediately following, which has been discontinued. 
If the previous bond was in the name of a different company or if the 
surety was different, the information is shown in a footnote at the 
end of the list. 

Dated: October 30, 1979. 


Date of Filed with district 
Name of principal and surety Date of bond approval director/area 
director/amount 


Alamo Express, Inc., 6013 Rittiman Plaza, San | Sept. 9,1979 | Sept. 20,1979 | Laredo, TX; 
Antonio, TX; motor carrier; United States Fidelity $25,000 
and Guaranty Co. 

(PB 2/22/76) D 9/20/79 1 


American Freight System, Inc., 9393 W. 110th St., | Aug. 29,1979 | Sept. 24,1979 | Chicago, IL; 
Overland Park, KS; motor carrier; American $30,000 
Casualty Co. of Reading, PA 

(PB 8/29/78) D 9/24/79 2 


Apollo Transports, Inc., P.O. Box 912, Austin, TX; | Aug. 31,1979 | Sept. 5,1979 | Houston, TX; 
motor carrier; St. Paul Fire & Marine Ins. Co. $25,000 


L. C. Armstrong & Sons, Ltd., (An Ontario Corp.) 5 | Sept. 25, 1979 | Sept. 25,1979 | Detroit, MI; 
M.C.R. Drive, Leamington, Ontario, Canada; $50,000 
motor carrier; Washington Internationai Ins. Co. 


B & P Motor Express, Inc., 720 Gross St., Pittsburgh, | May 1,1968 | May 1,1968 | Baltimore, MD; 
PA; motor carrier; Fidelity & Deposit Co. of MD $25,000 
D 8/17/79 


See footnotes at end of table. 
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Name of principal and surety 


Date of bond 


Date of 
approval 


Filed with district 
director/area 
director/amount 


Borich Transfer Co., 34 Marine Drive, Portland,OR;} Sept. 7,1979 | Sept. 13,1979 | Seattle, WA; 


motor carrier; Safeco Insurance Co. 


Cain Motor Express Co., Ltd., Fenwick, Ontario, 
Canada; motor carrier; Transamerica Insurance Co. 


Roger A. Chilton d/b/a Chilton Trucking Co., 405 N. 
14th St., Beaumont, TX; motor carriers; St. Paul 
Fire & Marine Ins. Co. 

D 9/28/79 


Robert Clinton Kercheval, 2214 Fourth Ave., South, 
Seattle, WA; motor carrier; National Surety Corp. 


Jack Cole-Dixie Highway Co., P.O. Drawer 274; 1900 | Aug. 20,1979 | Oct. 


Vanderbilt Rd., Birmingham, AL; motor carrier; 
Protective Insurance Co. 
(PB 12/9/68) D 10/2/79 3 


Continental Contract Carrier Corp., 15045 E. Salt 
Lake, City of Industry, CA; motor carrier; Insur- 
ance Company of North America 


Contrans, 25 James St., New Haven, CT; motor 
carrier; Old Republic Ins. Co. 


Cooper-Jarrett, Inc., Hanover Plaza, Morristown, NJ; 
motor carrier; The American Ins. Co. 
D 11/1/79 


W. T. Cowan, Inc., 820S. Oldham St., Baltimore, MD; | Feb. 28,1968 | Mar. 


motor carrier; St. Paul Fire & Marine Ins. Co. 
D 2/28/79 


Crewe Transfer, Inc., 2401 Decatur St., Richmond, 
VA; motor carrier; United States Fidelity & Guar- 
anty Co. 

(PB 10/27/76) D 10/1/79 4 


Cunningham Distributing Corp., 1100 2nd Ave., | 


N.W., Great Falls, MT; motor carrier; St. Paul Fire 
& Marine Ins. Co. 
D 10/26/79 


Wayne Daniel Truck, Inc., P.O. Box Box 303, Mt. 
Vernon, MO; motor carrier; Fidelity and Deposit 
Co. of MD 


Eastern Cartage Services, Inc., Hoosac Pier, Charles- 
town, MA; motor carrier; Old Republic Insurance 
Co. 


Thorson Enterprises, Inc., d/b/a Executive Aviation 
Services, 3521 East Spring St., Long Beach, CA; air 
carrier; Insurance Company of the West 


See footnotes at end of table. 


$25,000 


Nov. 2,1978 | Sept. 19,1979 | Buffalo, NY; 


$25,000 


Jan. 31,1979 | Feb. 9,1979 | Port Arthur, TX; 


$25,000 


Sept. 27,1979 | Oct. 10,1979 | Seattle, WA; 


2, 1979 


$25,000 


Mobile, AL; 
$25,000 


July 18,1979 | Sept. 21,1979 | Los Angeles, CA; 


$50,000 


Sept. 28,1979 | Oct. 3, 1979 | Bridgeport, CT. 


Nov. 1,1978 


Sept. 24, 1979 


Jan. 8, 1974 


Nov. 


1, 1978 


5, 1968 


Oct. 1,1979 


Jan. 11,1974 


$25,000 


New York Sea- 
port; 
$50,000 


Baltimore, MD; 
$25,000 


Norfolk, VA; 
$25,000 


Great Falls, MT; 
$25,000 


Sept. 25,1979) Sept. 25,1979 | St. Louis, MO; 


Apr. 


Sept. 28,1979 | Oct. 


9,1979 | Oct. 


4, 1979 


2, 1979 


$50,000 


Boston, MA; 
$25,000 


Los Angeles, CA; 
$25,000 
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Name of principal and surety 


Tom Gallo, Box 151, Wicker St., Ticonderoga, NY; 
motor carrier; The Aetna Casualty and Surety Co. 
(PB 3/12/79) D 10/11/79 5 


Global Van Lines, Inc., One Global Way, Anaheim, 
CA; motor carrier; Safeco Insurance Co. of America 
(PB 8/4/76) D 9/13/79 & 


Golden Strip Transfer, Inc., P. O. Box 458, Simpson- 
ville, SC; motor earrier; Insurance Company 
of North America 

(PB 4/20/74) D 10/19/79 7 


Gray Truck Line Co., P. O. Box 1081, Lake Alfred, 
FL; motor carrier; Aetna Casualty & Surety Co. 


Great Lakes Express Co., Inc., 1150 N. Niagara, 
Saginaw, MI; motor carrier; St. Paul Fire & Marine 
Ins. Co. 

D 10/4/79 


Griffith Truck Brokerage, Inc., P. O. Box 682, Pharr, 
TX; motor carrier; Lawyers Sureiy Corp. 


William Hayes, P. O. Box 610, Lebanon; TN; motor 
carrier; Liberty Mutual Ins. Co. 


Hiway Transport Ltd., #703, 1112 West Pender St., 
Vancouver, B.C. Canada; motor carrier; Safeco 
Insurance Co. of America 


Inco Express, Inc., 3600 S. 124th, Bellevue, WA; motor 
Sarrier; St. Paul Fire & Marine Ins. Co. 
D 10/5/79 


Key Way Transport Inc., 820 S. Oldham St., Balti- 
more, MD; motor carrier; Fidelity and Deposit Co. 
of MD 


Knappton Corp., 110 Southeast Caruthers St., Port- 
land, OR; water carrier; Hartford Accident & In- 
demnity Co. 


Louisville and Nashville Railroad, 908 West Broad- 
way, Louisville, KY; rail carrier; Insurance Co. of 
North America 

(PB 7/25/70) D 9/20/79 8 


Mairs Transport Ltd., 976 Adair, Coquitlam, B.C., 
Canada; motor carrier; Old Republic Ins. Co. 


Mitchell Brothers Truck Lines, 3841 N. Columbia 
Blvd., Portland, OR; motor carrier; Insurance Co. 
of North America 

(PB 10/19/77) D 10/19/79 ® 


See footnotes at end of table. 


Date of bond 


Oct. 


1, 1979 


July 18,1979 


Oct. 16,1979 


Aug. 14,1979 


Aug. 2,1976 


Oct. 16,1979 


Sept. 20, 1979 


Aug. 13,1976 


Aug. 20,1977 


Feb. 16,1979 


July 3,1979 


Aug. 1,1979 


Sept. 12, 1979 


Oct. 19,1979 


Date of 
approval 


Oct. 


1, 1979 


Sept. 14, 1979 


- 19,1979 


19, 1979 


16, 1976 


10, 1979 


3, 1979 


9, 1979 


- 16,1979 


12, 1979 


20, 1979 


Oct. 5,1979 


Oct. 1,1979 


Filed with district 
director/area 
director/amount 


Ogdensburg, NY; 
$25,000 


Los Angeles, CA; 
$50,000 


Charleston, SC; 
$25,000 


Tampa, FL; 
$25,000 


Detroit, MI; 
$50,000 


Laredo, TX; 
$25,000 


Mobile, AL; 
$25,000 


Seattle, WA; 
$25,000 


Seattle, WA; 
$25,000 


Baltimore, MD; 
$50,000 


Portland, OR; 
$50,000 


Cleveland, OH; 
$100,000 


Seattle, WA; 
$25,000 


Portland, OR; 
$50,000 
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Name of principal and surety 


Newbury Transport & Supplies Ltd., 1285 Shawson 
Rd., Mississauga, Ontario, Canada; motor carrier; 
“The Continental! Ins. Co. 


Pacific Western Airlines, Ltd., Vancouver Inter- 
national Airport, Vancouver, B.C., Canada; United 
States Fidelity & Guaranty Co. 

D 10/1/79 


Piedmont Aviation, Inc., 3801 Liberty St., N.E., 
Winston-Salem, N.C.; air carrier; Federal Ins. Co. 
D 3/7/79 


Roadrunner Delivery Service, Inc., BWI Airport, 
Baltimore, MD; motor carrier; St. Paul Fire & 
Marine Ins. Co. 


‘Seafood Express Ltd., 100 Queen Elizabeth Dr., 
Charlottetown, PEI, CA; motor carrier; Aetna 
Casualty & Surety Co. 


Shippers Dispatch International O/B Presto-Pak 
Produce Co., Ltd., 259 Carlton St., St. Catharines, 
Ontario, Canada; motor carrier; The Travelers In- 
demnity Co. 

(PB 12/9/74) D 9/24/7910 


Specialized Trucking Service Inc., 2301 Milwaukee 
Way, Tacoma, WA; motor carrier; Mid-Century Ins. 
Co. 


Tose, Inc., 424 West 4th St., Bridgeport, PA; motor 
carrier; American Motorist Ins. Co. 
(PB 9/27/76) D 9/6/79" 


Transport Service Corp., P.O. Box 6033, Myers Sta- 
tion, Charleston, SC; motor carrier; St. Paul Fire & 
Marine Ins. Co. 


Dante F. Volpe T/A Volpe Express, 553 Foundry Rd., 
Norristown, PA; motor carrier; The Travelers In- 
demnity Co. 


1 Surety is Lawyers Surety Corp. 

2 Surety is Aetna Casualty and Surety Co. 

8 Surety is Fireman’s Fund Insurance Co. 

4 Surety is The Ohio Casualty Insurance Co. 

‘$ Surety is St. Paul Fire & Marine Ins. Co. 

6 Surety is Insurance Company of North America. 
7 Surety is Safeco Insurance Company of America. 
8 Surety is The Aetna Casualty and Surety Co. 

® Surety is St. Paul Fire & Marine Ins. Co. 

10 Surety is Transamerica Insurance Co. 

1! Surety is Internationa! Fidelity Insurance Co. 


BON-3-03 


Date of bond 


Aug. 24,1979 


. 15,1972 


. 18, 1970 


30, 1979 


20, 1979 


. 24, 1979 


. 10, 1979 


- 20, 1979 


- 15, 1979 


Date of 
approval 


Sept. 28, 1979 


Nov. 29, 1972 


Jan. 18, 1970 


July 30, 1979 


Sept. 24, 1979 


Sept. 24, 1979 


Oct. 5, 1979 
Sept. 6, 1979 
Oct. 


3, 1979 


Aug. 29,1979 


Filed with district 
director/area 
director/amount 


Detroit, MI; 
$50,000 


Seattle, WA; 
$25,000 


Baltimore, MD; 
$25,000 


Baltimore, MD; 
$25,000 


Portland, ME; 
$25,000 


Buffalo, NY; 


$25,000 


Seattle, WA; 


$25,000 


Philadelphia, PA; 
$50,000 


Charleston, SC; 
$25,000 


Philadelphia, PA; 
$25,000 


SALVATORE E. CARAMAGNO, 


(For Donald W. Lewis, Director, 
Office of Regulations and Rulings). 
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(T.D. 79-293) 


Manmade Fiber Textile Products—Restriction on Entry 


Restriction on entry of manmade fiber textile products manufactured or produced 
in India 

There is published below a directive of October 4, 1979, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning restriction 
on entry of manmade fiber textile products in category 666 manu- 
factured or produced in India. This directive amends, but does not 
cancel, that committee’s directive of January 5, 1979 (T.D. 79-82). 

This directive was published in the Federal Register on October 10, 
1979 (44 F.R. 58537), by the committee. 

(QUO-2-1) 
Dated: November 9, 1979. 
Wiuu1am D. Styne 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division), 


U.S. Department oF CoMMERCE, 
INDUSTRY AND TRADE ADMINISTRATION; 
Washington, D.C., October 4, 1979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CusToMs, 
Department of the Treasury, 
Washington, D.C. 


Dear Mr. CommissI1oner: This directive further amends, but does 
not cancel the directive of January 5, 1979, from the chairman of the 
Committee for the Implementation of Textile Agreements which 
directed you to prohibit, for the 12-month period beginning on Janu- 
ary 1, 1979, and extending through December 31, 1979, entry into the 
United States for consumption and withdrawal from warehouse for 
consumption of certain cotton, wool, and manmade fiber textile 
products, produced or manufactured in India. 

Under the terms of the Arrangement Regarding International 
Trade in Textiles, done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of December 30, 1977, as 
amended, between the Governments of the United States and India; 
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and in accordance with the provisions of Executive Order 11651 of 
March 3, 1972, as amended by Executive Order 11951 of January 6, 
1977, you are directed, effective on October 11, 1979, to amend the 
level of restraint previously established for manmade fiber textile 
products in category 666, produced or manufactured in India to 
400,641 pounds.! 

The action taken with respect to the Government of India and 
with respect to imports of manmade fiber textile products from 
India has been determined by the Committee for the Implementation 
of Textile Agreements to involve foreign affairs functions of the 
United States. Therefore, the directions to the Commissioner of 
Customs, which are necessary for the implementation of such actions, 
fall within the foreign affairs exception to the rulemaking provisions 
5 U.S.C. 553. This letter will be published in the Federal Register. 

Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-294) 


Cotton, Wool, and Manmade Fiber Textile Products—Restriction on 
Entry 


Visa requirements on cotton, wool, and manmade fiber textile products manu- 
factured or produced in the Philippines 


There is published below a directive of June 15, 1979, received by 
the Commissioner of Customs from the acting chairman, Committee 
for the Implementation of Textile Agreements, concerning visa 
requirements on cotton, wool, and manmade fiber textile products 
manufactured or produced in the Philippines. This directive amends, 
but does not cancel, that committee’s directive of August 31, 1976 
(T.D. 76-307). 

This directive was published in the Federal Register on June 21, 
1979 (44 F.R. 36220), by the committee. 

(QUO-2-1) 
Dated: November 9, 1979. 
Wituiam D. Styne 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 


ee eee 


1 The level of restraint has not been adjusted to reflect any imports after Dec. 31, 1978. 
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U.S. DeparTMENT oF COMMERCE, 
InpustRY AND TRADE ADMINISTRATION, 
Washington, D.C., October 3, 1979. 


Committee for the Implementation of Textile Agreements 


CoMMISSIONER OF CUSTOMS, 
Department of the Treasury, 
Washington, D.C. 


Dear Mr. Commissioner: On January 5, 1979, the chairman; 
Committee for the Implementation of Textile Agreements, directed 
you to prohibit entry for consumption and withdrawal from warehouse 
for consumption during the 12-month period beginning on January 1, 
1979, and extending through December 31, 1979, of cotton, wool, 
and manmade fiber textile products in certain specified categories, 
produced or manufactured in India, in excess of designated levels of 
restraint. The chairman further advised you that the levels of restraint 
are subject to adjustment.’ 

Under the terms of the Arrangement Regarding International 
Trade in Textiles done at Geneva on December 20, 1973, as extended 
on December 15, 1977; pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of December 30, 1977, as 
amended, between the Governments of the United States and India; 
and in accordance with the provisions of Executive Order 11651 of 
March 3, 1971, as amended by Executive Order 11951 of January 
6, 1977, you are directed to amend, effective on October 3, 1979, 
the 12-month levels of restraint established for visaed categories 
330-369, 431-469, and 630-669, as a group, and categories 336, 338/ 
339/340, 341, and 347/348, whether the latter are accompanied by 
a visa or elephant-shaped certification, to the following: 


Category Amended 12-month level of restraint ? 


330-369, 431-469 43,942,204 square yards equivalent 
and 630-669 

336 188,961 dozen 

338/339/340 999,719 dozen 

341 2,138,277 dozen 

347/348 118,142 dozen 


1 The term “adjustment” refers to those provisions of the Bilateral Cotton, Wool and Man-Made Fiber 
Textile Agreement of Dec. 30, 1977, as amended, between the Governments of the United States and India 
which provide, in part, that, with the exception of apparel products in categories 330-359 which are accom- 
panied by the elephant-shaped certification, (1) within the aggregate, group limits may be exceeded by 
designated percentages; (2) these same levels may be increased for carryover and carryforward; (3) admin- 
istrative arrangements or adjustments may be made to resolve minor problems arising in the implementa- 
tion of the agreement. 


303-894—79 2 
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The action taken with respect to the Government of India and 
with respect to imports of cotton textile products from India have 
been determined by the Committee for the Implementation of Textile 
Agreements to involve foreign affairs functions of the United States. 
Therefore, the directions to the Commissioner of Customs, being 
necessary to the implementation of such actions, fall within the foreign 
affairs exception to the rulemaking provisions of 5 U.S.C. 553. This 
letter will be published in the Federal Register. 

Sincerely, 
ARTHUR GAREL, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


(T.D. 79-295) 


Foreign Currencies—Daily Rates For Countries Not On Quarterly 
List 

Rates of exchange based on rates certified to the Secretary of the Treasury by 

the Federal Reserve Bank of New York for the Brazil cruziero, People’s 


Republic of China yuan, Hong Kong dollar, Iran rial, Philippines peso, Singa- 
pore dollar, Thailand baht (tical), and Venezuela bolivar 


The Federal Reserve Bank of New York, pursuant to section 
§22(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
buying rates for the dates and foreign currencies shown below. The 
rates of exchange, based on these buying rates, are published for the 
information and use of Customs officers and others concerned pursu- 
ant to part 159, subpart C, Customs Regulations (19 CFR 159, 
subpart C). 

Brazil cruziero: 
October 29-31, 1979 
November 1, 1979 
November 2, 1979 


People’s Republic of China yuan: 
October 29—November 2, 1979 $0. 650787 
Hong Kong dollar: 
October 29, 1979 $0. 198511 
October 30, 1979 . 199005 
October 31, 1979 . 199561 
November 1, 1979 . 199322 
November 2, 1979 - 199481 


2 The levels of restraint have not been adjusted to reflect any imports after Dec. 31, 1978. 





Tran rial: 
October 29-31, 1979 $0. 0141 
November 1-2, 1979 
Philippines peso: 
October 29-November 2, 1979 $0. 1350 
Singapore dollar: 
October 29, 1979 $0. 456413 
October 30, 1979 . 455581 
October 31, 1979 . 457143 
November 1, 1979 . 457666 
November 2, 1979 . 457038 
Thailand baht (tical): 
October 29—November 2, 1979 $0. 0495 


Venezuela bolivar: 
October 29—November 2, 1979 $0. 2328 


(LIQ-3-CO:T:D:E) 
Dated: November 13, 1979. 


Dantet D. SuLLivan 
(For G. Scott Shreve, Acting 
Director Duty Assessment Division). 


(T.D. 79-296) 
Foreign Currencies—Variances From Quarterly Rate 


Rates of exchange based upon rates certified to the Secretary of the Treasury 
by the Federal Reserve Bank of New York 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in T.D. 79-264 for the following coun- 
tries. Therefore, as to entries covering merchandise exported on the 
dates listed, whenever it is necessary for Customs purposes to convert 
such currency into currency of the United States, conversion shall be: 
at the following rates: 


Japan yen: 
October 30, 1979 $0. 004200 
October 31, 1979 . 004204 
November 1, 1979 . 004199 
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Switzerland franc: 
October 29, 1979 
October 30, 1979 
October 31, 1979 
November 1, 1979 
November 2, 1979 


United Kingdom pound: 
October 30, 1979 
October 31, 1979 
November 1, 1979 
Nevember 2, 1979 

(LIQ-3-CO:T:D:E) 

Date: November 13, 1979. 


$0. 594530 
. 597193 
. 602228 
. 606244 
. 609385 


. 0673 
. 0745 
. 0710 
. 0665 


Danie. D. SuLLivan 
(For G. Scott Shreve, Acting 
Director, Duty Assessment Division). 
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ERRATUM 


Customs Butuetin, volume 13, No. 44, October 31, 1979, the 
following pages should read as follows: 
Page 8—Signatures should read— 


Jack T. Lacy 
(For Commissioner of Customs). 

Joun P. Stimpson 
(For Assistant Secretary of the Treasury). 

Page 9—Signature should read— 
Donatp W. Lewis, 

Director, Office of 

Regulations & Rulings. 





Decisions of the United States 
Customs Court 


United States Customs Court 


One Federal Plaza 
New York, N.Y. 10007 


Chief Judge 
Edward D. Re 
Judges 

Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Nils A. Boe 

Senior Judge 


Samuel M. Rosenstein 


Clerk 
Joseph E. Lombardi 


Customs Decisions 


(C.D. 4826) 
Westway TRApING Corp., PLAINTIFF v. UNITED STATES, DEFENDANT 


On Plaintiff's Motion and Defendant’s Cross-Motion for Summary 
Judgment 


Court No. 78-3-00402 


I. Language specifying the date of exportation of merchandise 
to the United States contained in an order of the Secretary of the 
Treasury implementing Presidential Proclamation 4074 and inter- 
preted by regulations and instructions issued by the Commissioner 

12, 
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of Customs and repeated on one occasion only in a Presidential 
proclamation issued by a subsequent Chief Executive at a different 
time and under differing circumstances cannot be presumed to bear 
the same interpretation contained in the regulations and instruc- 
tions issued by the Commissioner of Customs specifically with 
respect to the order of the Secretary of the Treasury implementing 
Presidential Proclamation 4074. 

Il. The date of exportation of merchandise imported from a 
foreign country to the United States is the time the merchandise 
actually leaves the country of exportation for the United States. 

Ill. Merchandise laden on a vessel at a port in a foreign country 
for exportation to the United States which vessel proceeded there- 
from to another port in the same country is not deemed to have 
been exported to the United States on the date the vessel departed 
the initial port of lading. 


(Judgment for defendant.] 


(Decided November 1, 1979) 


Murray Sklaroff for the plaintiff. 

Alice Daniel, Acting Assistant Attorney General; Joseph I. Liebman, Attorney 
in Charge, Field Office for Customs Litigation (Saul Davis on the briefs), for 
the defendant. 

Bos, Judge: The plaintiff has filed a motion for summary judgment 
contesting the imposition of duty imposed pursuant to item 155.20, 
TSUS, as modified by Presidential Proclamation 4463, upon merchan- 
dise consisting of approximately 7,000 long tons of raw sugar exported 
from Peru and entered at the Port of Baltimore, Md., on November 2, 
1976. A protest to the assessment was filed by the plaintiff which was 
denied by the Customs Service. 

The defendant has filed a cross-motion for summary judgment con- 
tending that the duty assessed by the district director of Customs is 
correct and that, accordingly, the motion of the plaintiff herein should 
be denied and the above-entitled action dismissed. 

In connection with the respective motions the following material 
facts have been submitted as undisputed. 

On or about September 11, 1976, the plaintiff by contract with the 
Falmouth Shipping Co. Ltd., chartered the vessel M/V Falmouth for 
the purpose of transporting sugar from Peru to the United States, 
the loading ports being designated as (1) Salaverry and (2) Eten and/or 
Pimentel.! Pursuant to this charter agreement the sugar was laden on 
the vessel at the Port of Salaverry, Peru, on September 16-17, 1976, 
which vessel departed Salaverry on September 18, 1976, and proceeded 
to the Port of Pimente!, Peru, at which latter port additional sugar 


1 Exhibit 6.—Plaintiff’s motion for summary judgment. 
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was laden. The vessel departed the Port of Pimentel, Peru, for the 
United States on October 5, 1976. 

On September 21, 1976, Presidential Proclamation 4463 (41 F.R. 
41681) was issued modifying prior proclamations and thereby in- 
creasing the duty on sugar imported into the United States under 
item 155.20, TSUS. Presidential Proclamation 4463 was modified by 
Presidential Proclamation 4466 (41 F.R. 44031) under date of Octo- 
ber 4, 1976, providing in part that the provisions of Presidential 
Proclamation 4463 ‘‘* * * shall not be effective with respect to 
articles exported to the United States before 12:01 a.m. (U.S. eastern 
daylight saving time), September 21, 1976, provided that such ar- 
ticles are entered or withdrawn from warehouse, for consumption on 
or before November 8, 1976.” 

The sole issue presented to this court is whether the merchandise 
in question which was laden on the vessel which departed Salaverry, 
Peru, on September 18, 1976, was “exported to the United States 
before 12:01 a.m. * * * September 21, 1976” within the intendment 
of Presidential Proclamation 4466. In support of its contention that 
the sugar cargo laden at the Port of Salaverry, Peru, is exempt from 
any increased duty, the plaintiff urges that a similar construction 
should be given to the date of exportation contained in Presidential 
Proclamation 4466 as given to the same phraseology contained in 
additional duty order No. 3 (36 F.R. 17667) (1971) issued by the 
Secretary of the Treasury establishing certain specific exemptions 
from the surcharge initially imposed by Presidential Proclamation 
4074 (36 F.R. 15724) (1971).? Pursuant to the authority granted to 
him in Presidential Proclamation 4074, the Secretary of the Treasury 
in additional duty order No. 3 provided that articles ‘exported’ to 
the United States before 12:01 a.m., August 16, 1971, were exempt 
from the surtax. In addition, the Secretary therein authorized the 
Commissioner of Customs to prescribe such regulations and issue such 
instructions necessary to carry out the purposes of that order. In 
determining the date of exportation under the provisions of additional 
duty order No. 3, the Commissioner of Customs thereupon under 
date of September 3, 1971, directed a telegram to all Regional Com- 
missioners and District Directors of Customs setting forth the regu- 
lations and guidelines to be followed in making such a determination, 
specifically providing in pertinent part: ‘“Where goods are exported 
from the country of exportation by vessel, and where the vessel lades 
merchandise at two or more ports within that country, the date of 


2 The proclamation directed that subpart C be inserted immediately after subpart B of part 2 of the 
appendix to the Tariff Schedules of the United States. By the terms of headnote 4(a) of subpart C express 
authority was delegated to the Secretary of the Treasury to “* * * take action to reduce, eliminate, or 
reimpose the rate of additional duty herein or to establish exemption therefrom * * *,” 
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exportation for each of the shipments shall be the date upon which 
the shipment left the port at which it was laden. * * *?? 

It is upon the foregoing regulation and instruction that the plaintiff 
predicates its claim that the departure of the charter vessel from the 
Port of Salaverry, Peru, as distinguished from its subsequent departure 
from the Port of Pimentel, Peru, constitutes the ‘date of exportation” 
to the United States as allegedly intended by Presidential Proclama- 
tion 4466. 

Although Presidential Proclamation 4074 and additional duty 
order No. 3 gave rise to the litigation comprising United States v. 
Hugo Stinnes Steel & Metals Co., 66 CCPA , C.A.D. 1226, 599 
F. 2d 1037, June 7, 1979, the facts involved therein cause it to be of 
little value in the determination of the issue involved in the case at 
bar. In Hugo Stinnes, no dispute existed as to the date the merchandise 
in question was shipped from its country of origin, Japan. The issues 
therein rather related to the question of the destination of the merchan- 
dise at the time of its exportation as well as to the question of a possi- 
bility of a diversion of the merchandise after exportation to a destina- 
tion other than the United States. No authority has been brought to 
the attention of this court supporting plaintiff’s hypothesis with 
respect to its contended construction of the language contained in 
Presidential Proclamation 4466. 

It is true that the language contained in the latter proclama- 
tion ‘‘* * * articles exported to the United States before 12:01 a.m. * * * 
September 21, 1976 * * *” is similar to the language contained in 
additional duty order No. 3 issued by the Secretary of the Treasury 
in delineating the exemptions from the surtax assessed in Presidential 
Proclamation 4074. However, this court is not persuaded that a single 
repetition in Presidential Proclamation 4466 of the phraseology con- 
tained in additional duty order No. 3 contemplates the same con- 
struction expressed in the instructions and regulations, heretofore 
referred to, issued by the Commissioner of Customs on September 3, 
1971. Contrary to the assertion of the plaintiff, the case of United 
States v. Curley-Bates Co., 46 CCPA 14, C.A.D. 688 (1958), cannot be 
deemed supportive of the interpretation urged by the plaintiff nor in 
any way applicable in the instant proceedings. In the foregoing 
decision the term in controversy had been judicially interpreted 
and thereafter included in three successive tariff acts without any 
indication of a change in meaning. By virtue of such continued and 
repeated usage, our appellate court held that congressional approval 
of the initial judicial interpretation was indicated. The plaintiff 


§ Exhibit 4.—Plaintiff’s motion for summary judgment: 
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acknowledges that the language in question in the instant action 
appears to have been used only on the two occasions specifically 
referred to. Neither judicial interpretation, nor long standing, nor 
repeated usage can be said to imprint upon the phraseology contained 
in Presidential Preclamation 4466 the construction once given by 
the Commissioner of Customs in the regulations issued by him relat- 
ing to additional duty order No. 3. A repetition of language occurring 
for the first time in Presidential Proclamation 4466, in the absence 
of further explanatory guidance, cannot in itself give rise to the 
alleged presumption that the President intended such language to be 
interpreted in the same manner as the regulations and instructions 
once previously issued by the representative of a former executive 
on a prior occasion and under different circumstances. 

On its face, the directive containing the regulations and instruc- 
tions issued by the Commissioner of Customs relating to additional 
duty order No. 3, and upon which plaintiff predicates its claimed in- 
terpretation, appears to indicate its applicability to additional duty 
order No. 3 only. In fact, a similar construction never previously nor 
subsequently has been applied by the Commissioner of Customs in 
determining the date of exportation of merchandise under facts existing 
similar to those in the instant action. Of particular interest is the inter- 
pretation given by the Commissioner of Customs to the subsequent 
additional duty order further implementing Presidential Proclamation 
4074 and issued by the Secretary of the Treasury after the issuance of 
additional duty order No. 3. The record herein indicates that on 
December 18, 1971, the Secretary of the Treasury promulgated addi- 
tional duty order No. 4 (37 F.R. 887) which further excluded from the 
10 percent surcharge provided by Presidential Proclamation 4074 cer- 
tain textile articles. In again providing regulations and guidelines 
relating to a determination of the date of exportation of such textile 
articles, the Commissioner of Customs under date of January 26, 
1972, directed * that the date of exportation thereof was to be deter- 
mined in accordance with section 14.3(b), Customs Regulations,’ and 


‘ Exhibit B.—Defendant’s cross-motion for summary judgment. 
519 CFR 14.3(b) (1972 ed.)— 
(b) The time of exportation referred to in sec. 402 and sec. 402a of the tariff act, as amended, is the 
date on which the merchandise actually leaves the country of exportation for the United States.5* * * 
5 If the merchandise is shipped directly by water from the country of export, the date of the 
sailing of the vessel is the date of exportation. Since the act of exportation is not complete until 
the merchandise finally leaves the jurisdiction of the exporting country, ifa vessel with merchandise 
on board sails from two or more ports, or more than once from the same port, of the exporting 
country, whether or not stopping on the intervening voyage at a port of another jurisdiction, or if 
the merchandise is transshipped in another jurisdiction and subsequently re-enters the jurisdiction 
of the exporting country on another vessel, or if the merchandise is transshipped to another vessel 
in the same jurisdiction, the date the vessel on which the merchandise finally leaves the exporting 
country sails from the last port thereof is the date of exportation. * * * 
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specifically prohibited the determination of the date of exportation in 
the manner specified in his prior directive to additional duty order 
No. 3 under date of September 3, 1971. 

It would appear manifestly clear, therefore, that except for the 
specific instructions issued by the Commissioner of Customs relating 
to the interpretation of the term ‘‘exported”’ with respect to additional 
duty crder No. 3, all other regulations and instructions unifermally 
have defined and interpreted the date cf exportation to mean the date 
on which the particular merchandise in questicn actually leaves the 
country of exportation. The geographical designation, 1.e., “country,” 
is specifically used as distinguished from a port or ports therein. 
Thus, section 152.1(c) (19 CFR, 1976 ed.) of the Customs Regula- 
tions again defines the meaning cf the date of exportation: 

(c) Date of exportation.—‘Date of exportation,” or the “time 
of exportation” referred to in section 402 and 402a, Tariff Act of 
1930, as amended (19 U.S.C. 1401a and 1402), means the actual 
date the merchandise finally leaves the country of exportation 


for the United States. * * * 

Prior judicial decisions likewise have uniformally construed the 
date of exportation to be that time the merchandise finally departs 
the country of exportation notwithstanding the number of ports 
therein from or through which the merchandise may have been 
transported and/or laded. The decision in the case of Forman v. 
Peaslee, 9 Fed. Cas. 452, 21 Law Rep. 273 (1857) has been fellowed 
consistently by our court and the appellate court in the determina- 
tion of the date merchandise is deemed to be “exported” to the 
United States. See also Avakian Bros., Inc. v. United States, 41 CCPA 
80, C.A.D. 532 (1953); D.N. & E. Walter & Co. v. United States, 42 
CCPA 114, C.A.D. 582 (1955) and United States v. Abell Forwarding 
Co., Ine. (Canada Atlantic Grain Export Co., Inc.), 73 Treas. Dec. 
1426, R.D. 4248 (1938). 

It is true that the Customs regulations aforequoted as well as the 
court decisions determining the date of exportation of merchandise 
have related to the ultimate determination of the value of such 
merchandise under sections 402 and 402a of the Tariff Act of 1930, 
as amended. The reasoning of the courts therein, however, is equally 
applicable to and determinative of the date of exportation contained 
in Presidential Proclamation 4466 in the absence of accompanying 
lancuage specifically indicating a construction otherwise. 

In view of the foregoing, it is the opinion of the court that it cannot 
be presumed that the President in promulgating Proclamation No. 
4466 intended the language thereof to be interpreted in conformity 
with the new-begotten and unrepeated construction of the date of 
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exportation contained in the regulations and instructions of the Com- 
missioner of Customs under date of September 3, 1971, to additional 
duty order No. 3. The plaintiff, therefore, having failed to rebut the 
presumption of correctness attaching to the determination of the 
District Director of Customs in the assessment of duty in connection 
with the merchandise in question in the instant action, the motion 
of the plaintiff for summary judgment is hereby denied, and the cross- 
motion of the defendant for summary judgment is granted. 
Let judgment be entered accordingly. 


(C.D. 4827) 


INTERNATIONAL ARMAMENT CORPORATION, PLAINTIFF v. UNITED 
STATES, DEFENDANT 


Firearms and Accessories 


Consolidated Court No. R69/9754 


ForreIGN VALUE—FREELY OrreReD For SALE To ALL PURCHASERS 

Fundamentally, under section 402a(c) of the Tariff Act of 1930, 
as amended, there was no foreign value for the pistols in issue 
unless at the time of exportation they were freely offered for sale 
in the home market to all purchasers. 


SaME—ReEsALeE Prick MAINTENANCE—CUSTOMER SELECTION 


Resale price maintenance and customer selection practices 
pursued by the exporter in the home market in connection with the 
sale of its pistols preclude the existence of a foreign value, as defined 
in section 402a(c) of the Tariff Act of 1930, as amended, since the 
merchandise was not freely offered for sale to all purchasers as 
required by the statute. United States v. Philipp Wirth et al., 20 
CCPA 94, T.D. 45705 (1932); Berben Corporation v. United States, 
45 Cust. Ct. 482, R.D. 9785 (1960), rev’d and rem’d, 49 Cust. Ct. 
497, A.R.D. 147 (1962), on remand, 51 Cust. Ct. 314, R.D. 10552 
(1963). Cf. Inter-Maritime Forwarding Co., Ine. v. United States, 
65 Cust. Ct. 814, A.R.D. 278, 318 F. Supp. 218 (1970), aff’d, 59 
CCPA 84, C.A.D. 1044, 454 F. 2d 1197 (1972). 


SamE—Sucu or SIMILAR 
An importer wishing to negate the existence of foreign value on 


the basis of a lack of a free market for the merchandise in the 
country of origin must establish that “similar” as well as “such” 
merchandise was not freely offered for sale in the home market 
during the relevant time period. Nichols & Company, Inc. v. 


United States, 59 CCPA 67, C.A.D. 1041, 454 F. 2d 1183 (1972). 
“SIMILAR” MERCHANDISE—PISTOLS 


_The evidence establishes that the imported Walther pistols were 
different from other pistols sold in the home market of the Federal 
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Republic of Germany (West Germany) in style, design, workman- 
ship, and selling price, and possessed a unique double-action capa- 
bility feature. In view of the uncontroverted uniqueness and dis- 
tinguishing features of the Walther pistols as compared with other 
pistols sold in the home market, the court finds that other pistols 
sold in the home market were not “similar” to the Walther pistols 
within the purview of section 402a(c) of the Tariff Act of 1930, as 
amended. Cf. B. A. McKenzie & Co., Inc., et al. v. United States, 
47 CCPA 143, C.A.D. 748 (1960). H. J. Heinz Company v. United 
States, 43 CCPA 128, C.A.D. 619 (1956) distinguished. 
U.S. Vatue—Nort Preciupep sy Gun Controi Laws 

Plaintiff’s restrictions on the sale of pistols in compliance with the 
gun control laws in the United States do not preclude the existence 
of U.S. value for the merchandise under section 402a(e) of the 
Tariff Act of 1930, as amended. Cf. United States v. Getz Bros. & Co. 
et al., 55 CCPA 11, C.A.D. 927 (1967) ; Magnolia Petroleum Company 
v. United States, 54 Cust. Ct. 804, A.R.D. 188 (1965). Berben 
Corporation v. United States, supra, explained. United States v. 
Graham & Zenger, Inc., 31 CCPA 131, C.A.D. 262 (1943) distinguished. 
Same—Excise Tax Nor Depuctisie From Price 

Excise tax included in the price at which plaintiff sold imported 
pistols in the United States is not deductible from the price for pur- 
0 ses of calculating U.S. value under section 402a(e) ‘of the Tariff 
Act of 1930, as amended. Stoeger Arms Corp. v. United States, 
46 CCPA 59, C.A.D. 696 (1958); John H. Faunce, Phila., Inc. v. 
United States, 25 CCPA 131, T.D. 49245 (1937). United States v. 


International Packers, Limited, 48 CCPA 80, C.A.D. 769 (1961) 
distinguished. 


Same—Maximum ALLOWANCES FOR GENERAL EXPENSES AND 
Prorit EsTaBLISHED 

Plaintiff properly established the maximum 8-percent allowances 
for general expenses and profit in calculating U.S. values for im- 
ported pistols under section 402a(e) of the Tariff ‘Act of 1930, as 
amended, by proving that its average general expenses and profit 
for its entire line of firearms substantially exceeded the 8-percent 
maximum allowances, and then showing that the expenses and profit 
chargeable to the pistols in issue closely appreciated the average 
figures calculated for i entire line. Cf. United States v. E. H. 
Corrigan, 36 Cust. Ct. 639, A.R.D. 67 (1956). Hill Brown Corp. v. 
United States, 54 CCPA 99, C.A.D. 917 (1967), National Carloading 
Corp. v. United States, 60 CCPA 54, C.A.D. 1080, 469 F. 2d 1398 
(1972), and Judson Sheldon International Corporation v. United 
States, 51 Cust. Ct. 374, R.D. 10586 (1963), affd, 54 Cust. Ct. 
773, A.R.D. 183 (1965) distinguished. 
U.S. Vatue—Sratute To Be InterPRETED LIBERALLY 

It is well settled that the statutory provision covering U.S. value 
is to be interpreted liberally. Hill Brown Corp. v. United States, 
supra, at 103; United Siates v. Robert Reiner, Inc., 35 CCPA 50, 
59, C_A.D. 370 (1947). 





20 CUSTOMS COURT 


VALUE—DvUAL BuRDEN OF PROOF 


Plaintiff had the burden of not only proving that the appraise- 
ments were wrong, but additionally it had to establish the correct 
dutiable values. Kobe Import Co. v. United States, 42 CCPA 194 
C.A.D. 593 (1955); Brooks Pye Company v. United States, 40 
CCPA 38, C.A.D. 495 (1933 


lal 


U.S. Vatur—C J08T F Pee iad 
Since plaintiff failed to negate the existence of a U.S. value basis 
of appraisement pursus ant to section 402a(e) of the Tariff Act of 
1930, as amended, valuation on the residual cost- pre tion 
basis anders section 402 a(t) is precluded. United States v. Os ca H 
Fgge n (American Express Co.) et al., 55 CCPA 95, 97, C.A.D. 93 
1968). 
saa VALUE—PREFERRED Statutory Basis oF APPRAISEMENT 
Pursuant to section 402(a)(1)(8) of the Tariff Act of 1930, 
amended, the preferred statutory basis for valuing imp orted mer- 
chandise is export value, as defi ned i in section 402(b). Jack Bryan 
Ine. v. United States, 80 Cust. Ct. 169, C.D. 4752 (1978); The 
American Greiner Electronic, Inc. v. United States, 79 Cust. Ct. 92, 
C.D. 4718, 441 F. Supp. 915 (1977). 
SAME 


Presumption of correctness attaching to the Government’s 
appraisement on the basis of constructed value, as defined in 
section 402(d) of the * Tariff Act of 1930, as amended, i is overcome by 
proof of export value as defined in section 402(b) in light oi ‘the 
statutery preference of export value over constructed value. 


¥ 


Export VALUE—“SELECTED PuRCHASER”—SECTION oped eal 
Plaintiff who purchased imported merchandise on an exclusive 


» © 


distributorship basis was a “‘selected purchaser” within the ambit of 


section 402(f)(1)(B) of the Tariff Act of 1930, as amended. 
Same—Pricre Farrty ReFrirectine MARKET VALUE 

Export value, as defined in section 402(b) of the Tariff Act of 
1930, as amended, may be established where there are sales to a 
single selected purchaser if the price “fairly reflects the market 
value of the merchandise.” Section 402(f) (1) (B) of the Tariff Act 
of 1930, as amended. In deciding whe ther such a showing has beer 
made, consideration will be oiven to “whether the sales were a 
arm’s "length and the evidence showing the relationship between [th 
importer] and [the manufacturing exporter].” D. H. Baldwin Co. and 
Koeller-Struss Co. v. United States, 65 CCPA 67, 72, C.A.D. 1208, 
577 F. 2d 704 (1978); Spanexico, Ine. v. United States, 64 CCPA 6, 
10, C.A.D. 1176, 542 F. 2d 568, 571 (1976). In the instant case, the 
record establishes that the exporter and importer were wholly 
unrelated, and that the prices were established by arm’s length 
negoti ations. There is nothing in the record suggesting that the 
sale prices were in any manner contrived or rigged, or that the 
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dealings between the exporter and importer were not bona fide ir 
all respects. Under these circumstances, the court finds that the 
invoice prices fairly reflect the market value of the merchandise 
(accessories and air pistols) within the meaning of section 
402(f)(1)(B) of the Tanff Act of 1930, as amended. Cf. Ernest 
Lowenstein, Ine. v. United States, 78 Cust. Ct. 169, R.D. 11779, 
425 F. Supp. 856 (1977), af?d, United States v. Ernest Lowenstein, 
Inc., 80 Cust. Ct. 211, A.R.D. 325, 451 F. Supp. 988 (1978). 


[Judgment in part for plaintiff.] 
(Decided November 1, 1979) 


Shaw, Pitiman, Potts & Trowbridge, Esqs. (Dean D. Aulick and Robert E. Zaler, 
Esqs. of counsel) for the plaintiff. 

Alice Daniel, Acting Assistant Attorney General, Joseph I. Liebman, Attorney 
in Charge, Field Office for Customs Litigation, John J. Mahon, trial attorney, 
Esqs., for the defendant. 


Newman, Judge: Plaintiff, in this consolidated action, challenges 
the appraised values of certain pistols, accessories (holsters and 
magazines), and air pistols exported from the Federal Republic of 
Germany (West Germany) by the company of Carl Walther Sport- 
waffenfabric (Walther) in July and August 1968, and entered at the 
Port of Alexandria, Va. 

The parties agree that the pistols (not including the air pistols) are 
on the final list published by the Secretary of the Treasury pursuant 
to section 6(a) of the Customs Simplification Act of 1956, T.D. 
54521, and therefore valuation is governed by the provisions of section 
402a of the Tariff Act of 1930, as amended (19 U.S.C. 1402). Further, 
it is undisputed that the other merchandise, viz, the accessories and 
air pistols, is not on the final list and accordingly appraisement of that 
merchandise is governed by the provisions of section 402 of the Tariff 
Act of 1930, as amended (19 U.S.C. 1401a). 

The final list merchandise (pistels) was appraised on the basis of 
foreign value as defined in section 402a(c) while the other merchandise 
(accessories and air pistols) was appraised on the basis of constructed 
value as defined in section 402(d). Respecting the final list merchan- 
dise, plaintiff contends that there are no foreign, export, or U.S. values 
as defined in section 402a (c), (d), and (e), and that cost of production 
as defined in section 402a(f) is the correct basis for appraisement. 
Alternatively, plaintiff claims U.S. values for certain of the pistols in 
issue. Plaintiff further claims that the accessories and air pistols are 
properly dutiable on the basis of export value as defined in section 
402(b) of the Tariff Act of 1930, as amended. 
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Statutes Involved 


Section 402 of the Tariff Act of 1930, as amended by the Customs 
Simplification Act of 1956 (19 U.S.C. 1401a): 


(a) Except as otherwise specifically provided for in this chapter, 
the value of imported merchandise for the purposes of this chapter 
shall be— 

(1) the export value, or 
(2) if the export value cannot be determined satisfactorily, 
then the U.S. value, or 
(3) if neither the export value nor the U.S. value can be 
determined satisfactorily, then the constructed value; 
except that, in the case of an imported article subject to a rate of 
duty based on the American selling price of a domestic article, 
such value shall be— 
(4) the American selling price of such domestic article. 


EXPORT VALUE 


(b) For the purposes of this section, the export value of imported 
merchandise shall be the price, at the time of exportation to the 
United States of the merchandise undergoing appraisement, at 
which such or similar merchandise is freely sold or, in the 
absence of sales, offered for sale in the principal markets of the 
country of exportation, in the usual wholesale quantities and in 
the ordinary course of trade, for exportation to the United States, 
plus, when not included in such price, the cost of all containers 
and coverings of whatever nature and all other expenses incidental 
to placing the merchandise in condition, packed ready for ship- 
ment to the United States. 

* * * * * * * 


CONSTRUCTED VALUE 


(d) For the purposes of this section, the constructed value of 
imported merchandise shall be the sum of— 

(1) the cost of materials (exclusive of any internal tax 
applicable in the country of exportation directly to such 
materials or their disposition, but remitted or refunded 
upon the exportation of the article in the production of 
which such materials are used) and of fabrication or other 
processing of any kind employed in producing such or 
similar merchandise, at a time preceding the date of exporta- 
tion of the merchandise undergoing appraisement which 
would ordinarily permit the production of that particular 
merchandise in the ordinary course of business; 

(2) an amount for general expenses and profit equal to 
that usually reflected in sales of merchandise of the same 
general class or kind as the merchandise undergoing appraise- 
ment which are made by producers in the country of exporta- 
tion, in the usual wholesale quantities and in the ordinary 
course of trade, for shipment to the United States; and 

) the cost of all containers and coverings of ‘whatever 
nature, and all other expenses incidental to placing the 
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merchandise undergoing appraisement in condition, packed 
ready for shipment | to the United States. 


* * * * * * * 
DEFINITIONS 


(f) For the purposes of this section— 

(1) The term ‘freely sold, or in the absence of sales, 
offered for sale’? means sold or, in the absence of sales, 
offered— 

(A) to all purchasers at wholesale, or 

(B) in the ordinary course of trade to one or more 
selected purchasers at wholesale at a pric e which fairly 
reflects the market value of the merchandise, 

without restrictions as to the disposition or use of the mer- 
chandise by the purchaser, except restrictions as to such 
disposition or use which (i) are imposed or pequined by law 
(ii) limit the price at which or the territory in which the 
merchandise may be resold, or (iii) do not substantially 
affect the value of the merchandise to usual purchasers at 
wholesale. 

(2) The term ‘ordinary course of trade” means the con- 
ditions and practices which, for a reasonable time prior to 
the exportation of the mer shandise undergoing appraise- 
ment, have been normal in the trade under consideration 
with respect to merchandise of the same class or kind as the 
merchandise undergoing appraisement. 

(3) The term “purchasers at wholesale” means purchasers 
who buy in the usual wholesale quantities for industrial use 
or for resale otherwise than at retail; or, if there are no such 
purchasers, then all other purchasers for resale who buy in 
the usual wholesale quantities; or, if there are no purchasers 
in either of the foregoing categories, then all other pur- 
chasers who buy in the usual wholesale quantities. 

(4) The term “such or similar merchandise’ means mer- 
chandise in the first of the follow: ing categories in respect of 
which export value, U.S. value, or constructed value, as the 
case may be, can be satisfactorily determined: 

(A) The merchandise underg cong appraisement and 
other merchandise which is identic val in physical char- 
acteristics with, and was produced in the same country 
by the same person as, the merchandise undergoing 
appraisement. 

(B) Merchandise which is identical in physical char- 
acteristics with, and was produced by another person 
in the same country as, the merchandise undergoing 
appraisement. 

(C) Merchandise (i) produced in the same country 
and by the same person as the merchandise undergoing 
appraisement, (ii) like the merchandise undergoing ap- 
praisement in component material or materials and in 
the purposes for which used, and (iii) approximately 


303-894—79 
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equal in commercial value to the merchandise under- 
going appraisement. 

(D) Merchandise which satisfies all the requirements 
of subdivision (C) except that it was produced by 
another person. 

(5) The term “usual wholesale quantities,” in any case 
in which the merchandise in respect of which value is being 
determined is sold in the market under consideration at 
different prices for different quantities, means the quantities 
in which such merchandise is there sold at the price or prices 
for one quantity in an aggregate volume which is greater 
than the aggregate volume sold at the price or prices for any 
other quantity. 


* * * re * * * 
Section 402a of the Act (19 U.S.C. 1402): 


(a) For the purposes of this chapter the value of imported 
articles designated by the Secretary of the Treasury as provided 
for in section 6(a) of the Customs Simplification Act of 1956 
shall be— 

(1) The foreign value or the export value, whichever is 
higher; 

(2) If the appraiser determines that neither the foreign 
value nor the export value can be satisfactorily ascertained, 
then the U.S. value; 

(3) If the appraiser determines that neither the foreign 

value, the export value, nor the U.S. value can be satisfac- 
torily ascertained, then ‘the cost of production ; 

(4) In the case of an article with respect to which there 
is in effect under section 1336 of this title a rate of duty 
based upon the American selling price of a domestic article, 
then the American selling price of such article. 

* * * * * * * 


FOREIGN VALUE 


(c) The foreign value of imported merchandise shall be the 
market value or the price at the time of exportation of such 
merchandise to the United States, at which such or similar mer- 
chandise is freely offered for sale for home consumption to all 
purchasers in the principal markets of the country from which 
exported, in the usual wholesale quantities and in the ordinary 
course of trade, including the cost of all containers and coverings 
of whatever nature, and all other costs, charges, and expenses 
incident to placing ‘the merchandise in condition, packed ready 
for shipment to the United States. 


EXPORT VALUE 


(d) The export value of imported merchandise shall be the 
market value or the price, at the time of exportation of such 
merchandise to the United States, at which such or similar 
merchandise is freely offered for sale to all purchasers in the 
principal markets of, the country from which exported, in the 
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usual wholesale quantities and in the ordinary course of trade, 
for exportation to the United States, plus, when not included in 
such price, the cost of all containers and coverings of whatever 
nature, and all other costs, charges, and expenses incident to 
placing the merchandise in condition, packed ready for shipment 
to the United States. 

U.S. VALUE 


(e) The U.S. value of imported merchandise shall be the price 
at which such or similar imported merchandise is freely offered 
for sale for domestic consumption, packed ready for delivery, in 
the principal market of the United States to all purchasers, at 
the time of exportation of the imported merchandise, in the usual 
wholesale quantities, and in the ordinary course of trade, with 
allowance made for duty, cost of transportation and insurance, 
and other necessary expenses from the place of shipment to the 
place of delivery, a commission not exceeding 6 per centum, if 
any has been paid or contracted to be paid on goods secured 
otherwise than by purchase, or profits not to exceed 8 per centum 
and a reasonable allowance for general expenses, not to exceed 
8 per centum on purchased goods. 


COST OF PRODUCTION 


(f) For the purposes of this subtitle the cost of production of 
imported merchandise shall be the sum of— 

(1) The cost of materials of, and of fabrication, manipula- 
tion, or other process employed in manufacturing or produc- 
ing such or similar merchandise, at a time preceding the date 
of exportation of the particular merchandise under considera- 
tion which would ordinarily permit the manufacture or pro- 
duction of the particular merchandise under consideration 
in the usual course of business; 

(2) The usual general expenses (not less than 10 per 
centum of such cost) in the case of such or similar merchan- 
dise ; 

(3) The cost of all containers and coverings of whatever 
nature, and all other costs, charges, and expenses incident to 
placing the particular merchandise under consideration in 
condition, packed ready for shipment to the United States; 
and 

(4) An addition for profit (not less than 8 per centum of 
the sum of the amounts found under paragraphs (1) and (2) 
of this subdivision) equal to the profit which ordinarily is 
added, in the case of merchandise of the same general 
character as the particular merchandise under consideration, 
by manufacturers or producers in the country of manu- 
facture or production who are engaged in the production or 
manufacture of merchandise of the same class or kind. 

* * * * * *K 


The Record 


Plaintiff introduced in evidence the oral testimony of three witnesses, 
three affidavits, the official entry papers and other documentary 
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exhibits. Defendant submitted four reports of Customs representa- 
tives, a copy of a request for admissions served on plaintiff, and other 
documentary exhibits. The pertinent facts will be reviewed infra in 
connection with the discussion of the issues raised by the parties. 

At trial, decision was reserved concerning defendant’s objection to 
the admission into evidence of plaintiff’s exhibit 12 for identification, 
which comprises a ‘Supplemental Response by Defendant to Inter- 
rogatories and Request for Production of Documents” (r. 97). De- 
fendant’s objection is sustained since, as correctly observed by 
defendant’s counsel in his objection at the trial (r. 93-94), the supple- 
mental response does not relate to the merchandise or time period 
involved in the present case. 


Final List Merchandise (Pistols) 
1 


As heretofore mentioned, the pistols in issue (other than the air 
pistols) are on the final list and were appraised on the basis of foreign 
value, as defined in section 402a(c) of the Tariff Act of 1930, as 
amended. Plaintiff maintains that it has negated the applicability of 
foreign value for the pistols because in 1968 they were not freely 
offered for sale to all purchasers in West Germany. Fundamentally, 
under the statute, there was no foreign value for the pistols unless at 
the time of exportation they were freely offered for sale in the home 
market to all purchasers. 

Plaintiff has advanced three restrictions on the sale of the pistols 
in question in support of its contention that they were not freely 
offered for sale to all purchasers in West Germany at the time of 
exportation. These restrictions are that Walther: (a) Pursued a pro- 
gram of resale price maintenance; (b) restricted sales to selected quality 
customers; and (c) restricted sales to persons holding the required 
West German firearms licenses or permits. In light of the issues raised 
by the foregoing asserted sales restrictions, plaintiff argues that the 
instant case “closely tracts” Berben Corporation v. United States, 
45 Cust. Ct. 482, R.D. 9785 (1960), rev'd and rem’d, 49 Cust. Ct. 497, 
A.R.D. 147 (1962), on remand, 51 Cust. Ct. 314, R.D. 10552 (1963) 
(brief, pp. 4-5). 

Defendant insists that plaintiff has failed to establish that the pistols 
were not freely offered for sale for home consumption to all purchasers. 
Additionally, defendant argues that even if a foreign value did not 
exist for the Walther pistols before the court, plaintiff failed to prove 
that foreign value did not exist for similar merchandise. 

{ have concluded that the record establishes the market restrictions 
asserted by plaintiff. Specifically, the restrictions on Walther’s home 
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market sales are established by the affidavits (and attached supporting 
documentation) of Carl Heinz Walther and Joachim Hertrampf, re- 
spectively the managing director and home market sales manager of 
the Walther company (exhibits 1 and 2). In substance, the affidavits 
of Messrs. Walther and Hertrampf show that during the pertinent 
period of time Walther pursued resale price maintenance practices and 
followed a policy of restricting its sales to selected quality customers; 
and that these policies extended to and restricted both the wholesale 
and retail levels of distribution. It further appears that the restrictive 
market practices were enforced to the extent of refusals to deal when 
necessary. These resale price maintenance and customer selection 
practices pursued by Walther clearly preclude the existence of a 
foreign value for the pistols, since the merchandise was not freely 
offered for sale to all purchasers as contended by plaintiff. United 
States v. Philipp Wirth et al., 20 CCPA 94, T.D. 45705 (1932); 
Berben, supra. Cf. Inter-Maritime Forwarding Co., Ine. v. United 
States, 65 Cust. Ct. 814, A.R.D. 278, 318 F. Supp. 218 (1970), aff'd, 
59 CCPA 84, C.A.D. 1044, 454 F. 2d 1197 (1972). 

Defendant urges that the Walther and Hertrampf affidavits be 
disregarded, and that instead the Court rely upon the information 
contained in defendant’s exhibit E, a Customs representative report. 
Exhibit E contains information obtained in 1972 from Mr. Peter 
Hoffmann, the then export manager of Walther, to the effect that the 
only restriction on Walther’s sales in the home market was that 
Walther was required by West German law to sell only to licensed 
dealers. 

In all candor, I can attach little weight to the report of Mr. Hoff- 
mann’s statements in defendant’s exhibit E. There is nothing in that 
report showing that as export manager Hoffmann was knowledgeable 
concerning Walther’s home market sales practices. It should be em- 
phasized that Hertrampf, not Hoffmann, was the Walther official 
responsible for domestic sales in West Germany during the pertinent 
period of time. Cf. Nichols & Company, Ine. v. United States, 59 
COPA 67, 72, C.A.D. 1041, 454 F. 2d 1183 (1972). Significant too, is the 
fact that there is no indication in the report (exhibit E) that Hoff- 
mann’s statements related to Walther’s sales practices during the 
pertinent period of time involved in this case, viz, July and August 
1968. On its face, Hoffmann’s statements as reported by the Customs 
representative relate to Walther’s sales practices in 1971-72—a 
period not involved in the present case. However, it is noteworthy that 
in a Customs representative report dated September 9, 1976 (exhibit F), 
which covers the calendar year 1968, Mr. Hoffmann is reported by 
the representative as having stated that Walther administered a 
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price maintenance program. And in another Customs representative 
report dated October 2, 1978 (exhibit G), Hoffmann is reported to 
have stated that the price maintenance program and customer 
selection restriction were dropped by Walther in 1974 by virtue of a 
change in West German law, and the threat of lawsuits. Defendant’s 
exhibits F and G, then, are consistent with and corroborate the 
Walther and Hertrampf affidavits on the issue of market restrictions. 

Defendant also contends that the Walther affidavit, executed on 
February 13, 1978, should not be accorded any weight because the 
affidavit states (on p. 9) that “the books of account of Walther are 
available for inspection by the U.S. Customs authorities”, but when 
on September 12, 1978, a Customs representative attempted to 
verify the cost of production data pertaining to July and August 1968 
contained in the affidavit, he was informed that the records were no 
longer available (exhibit G). Although the destruction of the manu- 
facturer’s records covering the pertinent period of time in this case 
is indeed unfortunate in light of the pending litigation, nevertheless I 
see no reason on that basis for discrediting Walther’s statement in 
his affidavit concerning the existence of market restrictions. Plainly, 
the company’s cost records have no relevance to the issue of market 
restrictions. 

Under all the facts and circumstances, I find that the Walther 
company during the pertinent period of time (July and August 1968) 
practiced resale price maintenance and customer selection at all sales 
levels, and conclude that as a matter of law such restrictive practices 
preclude the existence of a foreign value for the Walther pistols in 
issue.? 

It remains to be determined, however, whether a foreign value 
existed for “similar’’ pistols. 

An importer wishing to negate the existence of foreign value on the 
basis of a lack of a free market for the merchandise in the country 
of origin must establish that “similar” as well as “such” merchandise 
was not freely offered for sale in the home market during the relevant 
time period. Nichols & Company, Inc. v. United States, supra. 

Respecting the application to firearms of the statutory term 
“similar”, plaintiff cites B. A. McKenzie & Co., Inc., et al. v. United 
States, 47 CCPA 143, C.A.D. 748 (1960), which is obviously in point. 
There, the core question was whether certain rifles sold in Sweden 
were “similar” in the sense of the statute to certain other rifles which 
were exported to the United States from Sweden. The record showed 


1 Hence, it is unnecessary to further decide at this juncture whether the West German gun licensing 
requirements negate the existence of foreign value. Gun licensing restrictions were mentioned in Berben, 
supra, as one of the bases for the nonexistence of a foreign value for the involved pistols. 
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that both rifles were bolt-action, five-shot repeater sporting rifles of 
the Mauser type and shared other common features. However, the 
rifles differed in several important aspects. In determining that the 
rifles were not “‘similar” for appraisement purposes, our Appellate 
Court observed in McKenzie (id. at 147): 


At the outset of this discussion it must be remembered that we 
are dealing with items whose every feature is important to the 
particular ‘sportsman. We shall first turn our attention to exhibit 
2. Aside from the fact that exhibit 1 has a single trigger and 
exhibit 2 a double trigger, which difference has been explained to 
our satisfaction, and aside from the many similarities between 
them noted by the appellants’ witnesses, an examination of these 
two rifles reveals some very significant differences. The stock of 
exhibit 1 is made of arctic beech and has an oil finish, while the 
stock of exhibit 2 is made of walnut and has a lacquer finish. 
The widths of the stocks are different, that of exhibit 1 being 
much wider and bulkier. The front and the rear sights are con- 
structed differently. Exhibit 2 has an extended cheek rest while 
exhibit 1 is without this feature. The bolt handles are constructed 
differently. There are also obvious differences in the overall 
craftsmanship of the two rifles. Furthermore, no price or value 
has been established for the Brno rifle of exhibit 2 which fact is 
significant in and of itself. 

Although appellants’ witnesses testified that the apparent 
difference in the length of the barrel and the caliber of the rifles 
would not affect their prices, these specific differences, as well as 
the other differences noted, are undoubtedly important to the 
individual sportsman and as such are significant in determining 
the question of commercial interchangeability, which is one of 
the factors to be considered in ascertaining whether the merchan- 
dise is similar within the purview of section 402(c). Meadows, 
Wye & Co. Une.) et al. v. United States, 17 CCPA 36, T.D. 
43324; United States v. Irving Massin & Bros., 16 Ct. Cust. 
Appls. 19, T.D. 42714. 


See also: United States v. Oscar E. Eggen (American Express Co.) 
et al., 55 CCPA 95, C.A.D. 939 (1968), citing McKenzie, supra. 

Regarding the lack of similarity of Walther pistols to other pistols 
sold in the West German market, Mr. Walther states (exhibit 1, p. 1): 


* * * These products [Walther pistols] are unique and are 
different from the products of other German manufacturers in 
style, design, workmanship, and selling price. In addition to 
superior craftsmanship and distinctive ‘styling, the key distin- 
guishing characteristic of a Walther pistol is its double action 
capability—the pistol uniquely combines the advantages of the 
pistol (magazine loading, ease of handling and accurate shooting) 
with that of the revolver trigger (safety while loaded). The pistol, 
designed for self-protection, thus can be carried in complete 
safety while loaded, yet is ready for instant use. * * * 
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Hence, in addition to differences in style, design, workmanship, 
and selling price, the affiant emphasized what is described as a unique 
feature of Walther pistols—their double-action capability (safe while 
loaded, yet ready for instant use). Walther’s statement respecting 
uniqueness is uncontradicted or rebutted by defendant’s evidence. 

Defendant relies on H. J. Heinz Company v. United States, 43 CCPA 
128, C.A.D. 619 (1956) with respect to the issue of “similar” mer- 
chandise. Heinz presented the question of whether two different quali- 
ties or grades of tomato pulp were “similar” for purposes of appraise- 
ment on the basis of foreign value. Predicated upon the fact that the 
imported Heinz tomato pulp and the inferior English home consump- 
tion pulp were made of approximately the same materials and were 
adapted to the same uses, and were so used, the Court of Customs and 
Patent Appeals found that the two grades of tomato pulp were 
“similar” for purposes of foreign value appraisement. 

Significantly, in M/cKenzie, the appellants relied heavily on Heinz, 
but on that score our Appellate Court responded (47 CCPA at 149): 

Although appellants rely mainly upon the Heinz decision to 
maintain their position, we find that case not to be sufficiently 


in point to be controlling here because the factual situations are 
entirely different. * * * [Italic added.] 


Similarly, I find that defendant’s reliance on Heinz is misplaced in 
the present litigation. In the case of tomato pulp, obviously such 


factors as style, design, and workmanship are not involved. More 
importantly, the advantages inherent in the Walther pistol’s double- 
action capability gave that merchandise a uniqueness which alone 
militates against a finding of similarity to other pistols not possessing 
such feature.? The Heinz tomato pulp, on the other hand, possessed 
10 analogeus unique feature distinguishing it from the English home 
consumption tomato pulp. 

In view of the uncontroverted uniqueness and distinguishing 
features of the Walther pistols as compared with other pistols sold 
in the West German home market, I find that other pistols sold in 
the home market were not “similar” to the Walther pistols within 
the purview of section 402a(c) as amended. Accordingly, plaintiff has 
sustained its burden of proving the nonexistence of a foreign value 
for “similar” as well as “such” merchandise, and has overcome 
the statutory presumption of correctness attaching to the appraisement 
of the final list merchandise. 


2 Defendant stresses that in Walther’s affidavit (exhibit 1, pp. 5-6), the affiant identifies four manufac- 
turers of pistols in West Germany in 1948 other than Walther, and characterizes two of them as “main 
competitors’. However, defendant overlooks that Walther identified the other pistol manufacturers con- 
cerning their profit figures for cost of production under sec. 402a(f). Under that section, the addition for profit 
relates to “‘merchandise of the same general character as the particular merchandise under consideration’. 
Plainly, merchandise of the ‘same general character” may or may not be “‘similar’’ for purposes of sec. 402a. 
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3. 


Inasmuch as the parties agree that export value as defined in section 
402a(d) did not exist for the final list merchandise (pistols), we turn 
to the question of whether U.S. value as defined in section 402a(e) 
existed for that merchandise at the time of exportation. 

Plaintiff argues that no U.S. value existed for the pistols because of 
the Federal, State, and local laws restricting the sale and possession 
of firearms and requiring licenses or permits.’ The record shows that in 
complaince with the legal requirements concerning firearms licenses 
and permits imposed by the various levels of government, plaintiff 
restricted its sales of Walther pistols in the United States to U.S. 
citizens who had not been convicted of a major crime, who were not 
under indictment or fugitives, and who were 21 years of age or over.! 
Defendant, on the other hand, insists that gun control laws do not 
negate U.S. value. I agree with defendant’s position. 

In Berben, a gun licensing restriction under Italian law was one of 
the factors which Judge Richardson (writing for the third division, 
appellate term) noted had entered into plaintiff’s customer selection 
practices. However, Judge Richardson’s opinion is clear that it was 
the arbitrary selection of particular customers by the seller that was the 
decisive factor precluding the existence of a free market for the mer- 
chandise. See 49 Cust. Ct. at 501. Moreover, as pointed up by the 
defendant, a later decision by the Court of Customs and Patent 
Appeals in United States v. Getz Bros. & Co. et al., 55 CCPA 11, 
).A.D. 927 (1967), makes a definite distinction between restrictions 
predicated upon governmental requirements, such as licensing or 
quota limitations, as against restrictions based upon the arbitrary 
marketing practices of a seller which exclude certain purchasers or 
classes of purchasers from buying. 

Thus, in Getz the appellate court addressed the question of whether 
an export quota and licensing system imposed by the Japanese 
Government so limited the class of buyers that plywood was not 
“freely offered” to all purchasers within the meaning of the statute. 
Concerning this phase of the case, the court stated (55 CCPA at 21-22): 

The appellant next urges that the appellate term erred in finding 
that the export quota system in Japan did not operate to limit 


3 Plaintiff similarly argued that the licensing and permit requirements imposed under West German 
law so restricted the sale of the Walther pistols in West Germany as to preclude the existence of a foreign 
value. Since resale price maintenance and customer selection practices by the manufacturer sufficiently 
negated the existence of foreign value, it was unnecessary to decide whether the West German licensing 
requirement also precluded a foreign value for the pistols. 

4 Plaintiff’s vice president and treasurer, Mr. William F. Slye, explained that since the States had varying 
age requirements, for purposes of simplicity in making sales in compliance with the laws, 21 years was 
adopted by plaintiff as the minimum age requirement as a matter of company policy (r. 37). 


303-894—79 5 
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the class of buyers with the result that the plywood was not 
“freely offered” to all purchasers at the lower mill prices. 

The applicable provisions of section 402a(d) and 402(b) of the 
tariff laws both require, in finding “export value,” that the mer- 
chandise must be freely sold or offered for sale to all purchasers 
in the ordinary course of trade. These requirements, as used in 
section 402, have been interpreted to mean that the merchandise 
must be ‘freely sold” or “offered for sale’’ to ‘‘all those who cared 
to buy such goods in such market’ in the ordinary course of 
trade. Moreover, the merchandise need not be freely offered to 
all purchasers without limitation, but rather “in the ordinary 
course of trade.” United States v. Nelson Bead Co. , 42 CCPA 175, 
C.A.D. 590 (1955); ; United States v. American Glanz stoff Corp., 24 
CCPA 35, 'T.D. 48308 (1936). 

Appellees’ position is: 

The fact that the purchaser must comply with these export 
reeulations imposed by the Japanese authorities under a 
quota system controlling the exportation of plywood from 
Japan in no way limits the free offering on the part of the 
manufacturers of their product to all who cared to purchase. 
It was the responsibility of the purchaser, be he an American 
or a Japanese trading house, to secure an export license from 
Japan under the existing quota system. * * * 

In our view, requirements imposed by a sovereign which control 
the flow of goods from the country of the sovereign for a variety of 
reasons, do not prevent the lower court from finding that a free market 
existed. The existence of such a requirement does not defeat the 
concept of a “free offer” by the seller. Requirements such as quota 
limitations are clearly distinguishable from restrictions upon the 
free offering of merchandise imposed by the seller which arbitrarily 
exclude certain purchasers or classes of purchasers from buying from 
the seller. Rico, Ine. v. United States, 44 Cust. Ct. 788, A.R.D. 
oe (1960), affirmed, 48 CCPA 110, C.A.D. 773 (1961). See 

Pacifie Wood Products Co. v. United Siates, supra (export quota) ; 
National Carloading Corp. v. Uniied States, supra (export quota) ; 
United States v. International Commercial Co. and Armour & Co. ki 
28 Cust. Ct. 629, Reap. Dec. 8112 (1952); and F. W. Kuehne 
Co. v. United Siates, 12 Cust. Ct. 386, Reap. Dec. 5985 (1944), 
affirmed United States v. fF. W. Kuehne Co., 14 Cust. Ct. 356, 
Reap. Dec. 6110 (1945). Compare United States v. Graham & 
Zenger, Inc., 31 CCPA 131, 134, C.A.D. 262 (1943) (Belgian 
Government precluded purchaser from disposing of property for 
any use except home consumption); United States v. Mexican 
Products Co., 28 CCPA 80, C.A.D. 129 (1940) (discounts allowed 
to purchaser by manufacturer dependent upon either the status 
of the purchaser or his bargaining ability); and United States v. 
Glanz estoff Corp., supra (offer coupled with restriction that 

“loyalty discount” may be canceled by seller). 

As this court stated in Rico, 48 CCPA at 112: 


* * * Tt would seem that to defeat the conception of a free 
offering the restriction would be one involving some form of 
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marketing practice resulting in the arbitrary exclusion from 
the market of certain customers or classes of customers by a 
refusal to sell to them on an equal footing with others, or at 
all. 

On this basis, we thus conclude that, as a matter of law, sub- 
stantial evidence appears in the record to support the finding of 
the lower court that such merchandise was “freely offered” 
within the meaning of the statute. [Italic added.] 

The export quota and licensing system for plywood in Gelz is 
analogous to the licensing requirements pertaining to firearms in 
that the marketing restriction is imposed by the sovereign for reasons 
of public policy, as contrasted to a merketing practice of a particular 
seller that arbitrarily excludes certain purchasers or classes of pur- 
chasers from buying from the seller. Furthermore, as observed by our 
appellate court in Getz, the merchandise need not be freely offered to all 
purchasers without limitation, but rather “in the ordinary course of 
trade.” 55 CCPA at 21. Inasmuch as the restrictions arising out of gun 
control laws are applicable to all persons who deal in firearms, doing 
business in compliance with such laws obviously constitutes the 
“ordinary course of trade” for that industry. Significantly too, Mr. 
William F. Slye, plaintiff’s vice president and treasurer, readily 
admitted on cross-examination that the regulation of firearm sales 
by the Government had no effect on plaintiff’s selling prices for the 
merchandise in the United States, and the regulations had no effect on 
plaintifi’s competitive position vis-a-vis other dealers or sellers of 
firearms in the United States (r. 62). 

In addition to Geiz, defendant has also called attention to Mag- 
nolia Petroleum Company v. United States, 53 Cust. Ct. 355, R.D. 
10786 (1964), af’d, 54 Cust. Ct. 804, A.R.D. 188 (1965). There, the 
trial judge held that the mere fact that purchasers of the merchandise 
involved had to obtain a license in order to make use of material 
produced by a patented process did not ipso facto create a controlled 
market in the legal sense. Similarly, in the present case the fact that 
plaintiff’s customers were required to obtain gun licenses or permits 
is not inimical to a free offering of the merchandise as between seller 
and purchaser. 

In addition to Berben, plaintiff relies on United States v. Graham & 
Zenger, Inc., 31 CCPA 131, C.A.D. 262 (1943). There, the Govern- 
ment of Belgium precluded purchasers for home consumption from 
disposing of merchandise for any use except for home consumption. 
No issue was presented regarding the effect of gun control regulations 
or any form of licensing on the free offering of merchandise. Con- 
sequently, unlike Getz, Graham is not based on a factual situation 
analogous to that presented here. 
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The short of the matter is that plaintiff has not negated the existence 
of U.S. value predicated upon its compliance with the gun control 
laws in the United States, as contended by defendant. 


4, 


The parties agree that there was no export value for the final list 
merchandise. Plaintiff contends that if the sales restrictions pursued 
by plaintiff (im compliance with the gun control laws) * do not negate 
U.S. value, then that basis of appraisement is proper for selected 
pistols, as set forth in plaintifl’s exhibit 9 and appendixes D and E 
to plaintifl’s brief. Defendant maintains that U.S. values exist for 
plaintiff’s pistols, although such values have never been determined 
by the Customs Service in view of its appraisements on the basis of 
foreign value. 

Plaintiff has advanced alternative U.S. values revolving around the 
question of whether excise tax levied on the sale of the pistols in the 
United States are a permissible deduction under section 402a(e). I have 
concluded that plaintiff has established its alternative claim for the 
U.S. values of selected pistols set forth in exhibit 9 and appendix D of 
plaintiff’s brief, which values include the excise tax on the sale of the 
pistols in the United States. These values, which cover six selected 
pistols, are: 

Pistol model nos.: U.S. values 
PPK 7.65 mm .12 

3. 12 

3.12 

P-38 9 mm polished . 69 
P-38 .22 Ir . 69 

5. 62 


I agree with defendant that the decision of the Court of Customs 
and Patent Appeals in Stoeger Arms Corp. v. United States, 46 CCPA 
59, C.A.D. 696 (1958) is dispositive of the excise tax issue. In Stoeger 
Arms, the appellate court held that under the old law (now section 
402a(e)) an internal revenue tax imposed on the sale of rifles was in- 
cluded in computing U.S. value since the tax was part of the price at 
which the merchandise was “freely offered for sale for domestic 
consumption.” 

Plaintiff posits, however, that Stoeger Arms was erroneously decided 
by our appellate court in light of that court’s subsequent decision in 
United States v. International Packers, Limited, 48 CCPA 80, C.A.D. 


5 As previously observed, in compliance with the gun control laws, plaintiff restricted its sales to U.S. 
citizens who had not been convicted of a major crime, who were not under indictment or fugitives, and 
who were 21 years of age or over. 
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769 (1961). In the latter case, the appellate court held that the phrase 
“other necessary expenses from the place of shipment to the place of 
delivery” in the statutory definition of U.S. value should be so con- 
strued that U.S. value as determined thereunder will approximate a 
foreign value if one had existed. But in Jnternational Packers there 
was no dispute as to the price at which the merchandise was freely 
offered for sale for domestic consumption in the United States. The 
court emphasized that ‘the sole issue [in International Packers] is 
whether the exchange retention charge required by Argentina is within 
the statutory provision for deduction from the U.S. sales price of ‘other 
necessary expenses from the place of shipment to the place of de- 
livery’.”” (48 CCPA at 85.) Moreover, in International Packers the 
appellate court specifically noted and distinguished Stoeger on the 
ground that in the latter case it was interpreting a different term in 
the statute (viz, “price” rather than ‘necessary expenses”. Accord- 
ingly, I am clear that there is no basis in International Packers which 
warrants departure from the court’s prior holding in Stoeger. 

Following the Stoeger decision, I hold that an excise tax, such as 
that applicable to the Walther pistols herein, is includable in U.S. 
value as part of the price of the merchandise. See also John H. Faunce, 
Phila., Ine. v. United States, 25 CCPA 131, T.D. 49245 (1937), 
which rejected the arcument that an excise tax imposed in the United 
States on sale therein of the imported merchandise was properly 
allowable as a deduction in calculating U.S. value.® 

Turning to plaintifi’s other figures and computations entering 
into the calculation of the U.S. values for the selected pistols, de- 
fendant challenges only the allowances for general expenses and 
profit, and the other clements of U.S. value are not in dispute. Section 
402a(e) provides for an allowance for profit not to exceed 8 per centum 
and a “reasonable allowance” for general expenses not to exceed 8 
per centum. Plaintiff in computing U.S. values, deducted the maximum 
of 8 per centum for each category of allowance on the basis that the 
actual amounts for each exceeded 8 per centum. The sole question 
argued by the parties is whether plaintiff’s method of computing 
general expenses and profit leads to the expenses and profit related 
to the imported merchandise. 

On that aspect, plaintiff relies upon the testimony of Mr. Slye. In 
explaining how his company calculated its general and administrative 
expenses, Slye testified that plaintiff utilized its audit records (com- 
bined statement of plaintiff and its two subsidiaries) for the 6-month 


6 Plaintiff here argues that ‘‘to include excise tax in U.S. value continues to attribute to Congress an 
intent to place a tax on a tax without equitable justification’. However, in Stoeger, the appellate court 
noted that the double taxation argument had been previously considered in Faunce, and rejected. Similarly, 
1 see no merit to the double taxation argument in the present case. 
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period ending November 30, 1968, and arrived at an average general 
expense per weapon sold (r. 49, 74-75). This average figure is not 
disputed by defendant. With reference to this average figure for general 
and administrative expenses per firearm sold, Slye explained (r. 49): 


* * * Now, when you consider that every firearm that we 
handle has to be entered, warehoused, picked for orders, packed 
where necessary, invoiced, priced, handled by secretaries, from 
the paperwork, and by officers addressing themselves to it, we 
felt this was a very fair application of our G. & A. expense. 

Mr. Slye further stated that since the average general expense per 
weapon exceeded the 8-percent maximum allowance, the maximum 
allowance was used. Slye also explained that the general expenses for 
the Walther products may have been a little less than the average 
figure because its surplus firearms line required a “little bit more 
handling” (r. 52). 

With respect to profit, Slye testified that it was calculated at 12 to 
13 percent of the sales price, or well in excess of the 8-percent maximum 
allowance, so that the 8-percent allowance was used (r. 51). 

Defendant argues that plaintiff’s method of calculating its general 
expenses was improper, since plaintiff utilized its average expenses 
relating to all the firearms sold, whereas only the expenses incidental 
to the sale of Walther or similar pistols are relevant. In support of its 
argument, defendant relies on Hill Brown Corp. v. United States, 54 
CCPA 99, C.A.D 917 (1967) and Judson Sheldon International 
Corporation v. United States, 51 Cust. Ct. 374, R.D. 10586 (1963), 
aff'd, 54 Cust. Ct. 773, A.R.D. 183 (1965). And see National Carloading 
Corp. v. United States, 60 CCPA 54, C.A.D. 1080, 469 F. 2d 1398 
(1972). Plaintiff concedes that under the foregoing cases it had the 
burden of proving the general expenses and profit chargeable to the 
imported merchandise, and that simply proving the average figures 
for all of plaintiff’s firearms would not sustain that burden. In its 
reply brief (pp. 21-22) plaintiff articulates its contention as follows: 

The legal principles in this area are clear: Determining an 
average general expense for all product lines is indeed a permissible 
first step in determining general expense for the merchandise in 
issue. A plaintiff runs into trouble only if it stops at that point, 
and fails to correlate the company average to the imported 
merchandise. Thus, in both Hill Brown and National Carloading, 
plaintiffs made no attempt to establish such a correlation, and in 
both it lost on that basis. Nat'l Carloading, supra, at 1401. Where 
an importer has taken the second step by relating company aver- 
age figures to the specific merchandise at issue, there has been no 
hesitancy to recognize the deductions as appropriate. United 
States v. E. H. Corrigan, 36 CCR 639, 647-48, ARD 67 (1956). 
[Footnote omitted.] 
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In the instant proceeding, Interarms did not stop with the 
company average in its proof of general expense. Rather, it 
continued—as Defendant totally ignores—to correlate that 
average per unit sold to the Walther units, as described above. 
In so doing, Interarms specifically and directly—and without 
challenge—filled the void left by plaintiffs in Mill Brown and 
National Carloading, and fully satisfied the statutory proof 
requirements. [Italic in original.] 

Slye’s testimony establishes that the general expenses and profit 
chargeable to the Walther pistols were only slightly less than the 
average figures, which were appreciably in excess of the 8-percent 
maximum allowances. As explained by Slye, all firearms handled by 
plaintiff had to be entered, warehoused, picked for orders, packed 
where necessary, invoiced, priced, and processed by secretaries and 
officers of the companies (r. 49). Thus, plaintiff insists that proof of 
average general expenses and profit for all of the imported firearms 
is a permissible starting point in this case since plaintiff also correlated 
the average figures with the imported merchandise. On this score, 
plaintiff cites United States v. E. H. Corrigan, 36 Cust. Ct. 639, A.R.D. 
67 (1956). 

In Corrigan, a witness responsible for the sale of the merchandise 
in question testified that the general expenses of his firm were never 
less than 15 percent, and that the expenses in connection with mer- 
chandise in issue were greater than the usual general expenses of the 
firm. Here, Slye’s testimony shows that the general expenses relating 
to the Walther products may have been “‘a little less” than the aver- 
age expenses for all its firearms, but substantially exceeded the 
8-percent maximum statutory allowance. 

In the authorities relied on by defendant, the importers attempted 
to attribute a proportionate share of the total operating expenses of 
the companies to the imported merchandise, notwithstanding that the 
companies were engaged in several distinct kinds of business opera- 
tions selling completely unrelated commodities that may have been 
susceptible to different percentages of general expenses and profits. 
By contrast, in the present case, plaintiff is engaged in a single business 
operation, viz, selling firearms, respecting which the record shows 
that plaintiff’s personnel performed similar tasks. In this situation, 
it is reasonable to assume that the general expenses and profit charge- 
able to the Walther pistols closely approximated the average figures 
calculated for its entire line of firearms, which substantially exceeded 
the 8-percent maximum allowances. 

It is well settled that the statutory provision covering U.S. value is 
to be interpreted liberally. Hill Brown Corp. v. United States, supra, 
at 103; United States v. Robert Reiner, Inc., 35 CCPA 50, 59, C.A.D. 
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370 (1947). Under all the facts and circumstances, I conclude that 
plaintiff has sustained its burden of proving the proper allowances 
for general expenses and profit for the six selected pistols enumerated 
above. However, for those pistols on the final list for which no evi- 
dence of U.S. values was submitted by plaintiff, the appraised values 
must be sustained. Plaintiff had the burden of not only proving that 
the appraisements were wrong, but additionally it had to establish the 
correct dutiable values. Kobe Import Co. v. United States, 42 CCPA 
194, C.A.D. 593 (1955); Brooks Paper Company v. United States 
40 CCPA 38, C.A.D. 495 (1952). As mentioned, supra, plaintiff has 
failed to negate the existence of a U.S. value basis of appraisement. 
Accordingly, valuation on the residual cost of production basis, as 


claimed by plaintiff, is precluded. United States v. Oscar E. Eggen, 
supra, 


NONFINAL LIST MERCHANDISE (ACCESSORIES AND AIR PISTOLS) 


Finally, we consider the accessories and air pistols, which are not on 
the final list and were appraised on the basis of constructed value, as 
defined in section 402(d) of the Tariff Act of 1930 as amended. Pur- 
suant to section 402(a)(1)(3) of the Tariff Act of 1930 as amended, 
the preferred statutory basis for valuing imported merchandise is 
export value, as defined in section 402(b). Jack Bryan; Inc. v. United 
States, 80 Cust. Ct. 169, C.D. 4752 (1978); The American Greiner 
Electronic, Inc. v. United States, 79 Cust. Ct. 92, C.D. 4718, 441 F. 
Supp. 915 (1977). Plaintiff claims that the nonfinal list merchandise 
should have been appraised at values represented by the invoice 
prices on the preferred export value basis. If plaintiff has established 
its claimed export values, the presumption of correctness attaching 
to the appraisement on the basis of constructed value is overcome in 
light of the statutory preference of export value over constructed 
value. 

The appraised and claimed unit values (as set forth in appendix A, 
page 2, of plaintiff’s brief) are: 

Appraised Claimed 
unit value unit value 
50 air pistols GbR 2s 222 Oo ae ee ees. Senos 37. 50 $3 
‘1,000 leather holsters for Walther P-38 pistol . 50 
200 leather holsters for Walther PPK pistol . 25 
100 magazines for Walther TP 6.35 mm pistol 75 
300 magazines for Walther PPK 7.65 mm pistol . 88 
100 magazines for Walther PP 7.65 mm pistol 2. 88 
100 magazines for Walther PP .22 Ir pistol . 63 


NNNEN AS 


Inasmuch as the merchandise was sold to plaintiff on an exclusive 
distributorship basis (r. 19, 54, 60, exhibit 1, para. 3), plaintiff was a 
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“selected purchaser” within the purview of section 402(f) (1) (B).” With 
reference to that section, Judge Miller, writing for the Court of 
Customs and Patent Appeals in D. H. Baldwin Co. and Koeller-Struss 
Co. v. United States, 65 CCPA 67, 72, C.A.D. 1208, 577 F. 2d 704 
(1978), observed: 


* * * The language of section 402(f)(1)(B) [footnote omitted] 
indicates that Congress contemplated that an export value can 
be established for merchandise based on sales to a single selected 
purchaser if the price “fairly reflects the market value of the 
merchandise.”’ As we said recently in Spanexico, Inc. v. United 
States, 64 CCPA 6, 10, C.A.D. 1176, 542 F. 2d 568, 571 (1976)— 
Appellant does not deny that, as a selected purchaser of 

* * * [the manufacturing exporter], it was obliged to show 
that the price it paid for the imported merchandise fairly 
reflected market value. In deciding whether such a showing 
has been made, we consider whether the sales were at arm’s 
length and the evidence showing the relationship between 
appellant and [the manufacturing exporter]. * * * 
Accord, American Greiner Electronic, Ine. v. United States, 79 
Cust. Ct. 92, C.D. 4718, 441 F. Supp. 915 (1977); National Car- 
‘aacee Corp. v. United States, 57 Cust. Ct. 758, 759, A.R.D. 215 

Plaintiff urges—and I agree—it has established that the invoice 
unit prices fairly reflect the market value of the merchandise on the 
basis the record shows that the seller (Walther) and the purchaser 
(plaintiff) were wholly unrelated, and that the sale prices were reached 
by arm’s-length negotiations and bargaining (see r. 54—55; exhibit 1, 
para. 3; exhibit E). By stark contrast, defendant has pointed to 
nothing in the record even remotely suggesting that the prices paid 
by plaintiff for the accessories and air pistols were in any manner 
contrived or rigged, or that the dealings between Walther and plaintiff 
were not at arm’s length and bona fide in all respects. Therefore, I 
agree with plaintifi’s contention that the invoice prices fairly reflect 
the market value of the nonfinal list merchandise within the meaning 
of section 402(f)(1)(B), and that export value is the proper basis for 
the appraisement of that merchandise. Cf. Ernest Lowenstein, Inc. v. 
United States, 78 Cust. Ct. 169, R.D. 11779, 425 F. Supp. 856 (1977), 
aff'd, United States v. Ernest Lowenstein, Inc., 80 Cust. Ct. 211, A.R.D. 
325, 451 F. Supp. 988 (1978). 


7 The “selected purchaser” provision in sec. 402(f)(1)(B) applies where the seller “‘selects one or more 
purchasers, restricting its sales to them and not selling or offering its merchandise for sale to all purchasers 
at wholesale”. Aceto Chemical Co., Inc. v. United States, 51 CCPA 121, 127, C.A.D. 846 (1964); Judson 
Sheldon International Corporation, Island Woods International v. United States, 67 Cust. Ct. 577, 580, A.R.D. 
295, 331 F. Supp. 1393 (1971). Here it is undisputed that plaintiff was a “selected purchaser” within the 
purview of the statute. 
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Conclusion 

To recapitulate: 

(a) Foreign value as defined in section 402a(c) of the Tariff Act of 
1930, as amended, was nonexistent for the Walther pistols during the 
relevant period of time in view of Walther’s resale price maintenance 
and customer selection practices in the home market of West Germany. 

(b) In 1968, no other pistols were sold in the home market that were 
“similar” to the Walther pistols within the meaning of section 402a 
(c), and accordingly there was no foreign value for “similar” 
merchandise. 

(c) The parties agree that export value as defined in section 402a(d) 
did not exist for the final list merchandise. 

(d) Plaintiff’s argument that U.S. value as defined in section 402a(e) 
did not exist for the final list merchandise due to restrictions on the 
sale of the pistols pursuant to the gun control laws is without merit. 

(e) Plaintiff’s alternatively claimed U.S. values for selected pistols 
(including excise tax) are established by the record. 

(f) Respecting those pistols for which no proof of U.S. values was 
adduced by plaintiff, the appraised values are sustained. 

(¢) Export value as defined in section 402(b) is the proper basis for 
appraisement of the accessories (holsters and magazines) and air 
pistols, and the export values are represented by the invoiced unit 
sales prices, as claimed by plaintiff. 


Judgment will be entered accordingly. 





eH 
ea 
Dp 
° 
5 
mM 
a 
3 
& 
m 
D 
5 


SYOIG IO SHOOT 410]9 AO, 
HIOX MON 


SSI ITY UBTUINTT 
So[oZury so'yT 


GASIGNVHOUAN 
ANV AULNE 
10 LUOd 


(Feb “a'O) “"S’" 
"A ‘our ‘uleyshg BZurysvo 
-pBolg BIquIN[OD jo uUoTs 
“TAIT ‘s8UrIyyARTT SAVIO 
ssuTpvoeid oy} Uo yUOWIZpNHe 


sSurpeed oy} uo yuouTspne 


SISVa 


"smojSng fo LaUorssiUUuog 
‘NUSVHO ‘WY LAGAOY 


%s'0t AMA t 
GG LEL Ul0}T 06°LEL UL94T 


Aqnp Jo 001g %p, 


02°06LV UWe4] 02062 U1e}z] LVCTO-L-LL 


e18y pus “ON 
UID} 10 “IB 


oyey pus ‘ON 

UI9}] 10 “IVq 
‘ON 

LUno0d9 


ata aassassv 


SIIPMISGY 
1NOD swoIsny 


‘uy 
‘uoyshg Surysvopvoiag 
BICUIN[OD JO UWOIStA 
“Iq ‘s#ulyyAv[d oATyeeID 


09 
OSTPUBYOIO BIUIOJT[BO 


JAILNIVId 


6161 
*6Z 1990700 
bs *UOS}B AA 


6261 
*6Z 1949300 
*¢ ‘UOSIeM 


NOISIOdG 
410 ALVA 
y aoadonr 


A81/6L4 


98T/6Ld 


UddWwan 
NOIsloga 





*sqoBy JUBZIOdUIT SUIDtIy PUB sosBd 
SUIZRIOT ATISVO UT S][VIOYJO SUTOYSND 07 ODULASISSR JO Oq ][IA\ WOALS UroTey ArvuIUUNs oY} ‘[[NJ Ut yuIAd 04 4yso1ezUT [B1OUES 
JUOLOYJNS JO JOU OLB SUOISIOP OY} YSNOYILY “pouslsoU0d S19Y}O PUB SUIOJSND oY} JO SIONYJO JO DOUVPING pUB TOT}VULIOJUL 
oy} Io; poystjqnd oa1w YIOX MON 4B JANOD SUTOJSNL) S9zBIG PozIUG, 94} JO SUOTSIOVp Jo SspOVAJSGV SULMOT[OJ Of J, 
"6L61 ‘Gg taquwaaony ‘AUASVAUT, AHL JO INAWLUVda 


SUOISIIOG] AS A40AT PI4IVMASGY 


So1v1Ig pou 242 JO suOTSIONG 





& 
ec 
D 
© 
5 
m 
a 
3 
e 
nm 
D 
o 


soxoq dISnyy 
o289I4O 


«SOTUCD “AL, 
yIOX MON 


$}U9} Suryovd yoeq UOTAN 
uojysog 


Zu0y Buoy UII 
psonpoid ‘gg 07 [ ueYyy 
JOBZIVl O[VOS B 0} S[Oposy 

yIOA MON 


A[quiesse 


suey, ul00z 098% ON/d 
osBoigO 


slow dn-oyeur 
«100G0M Apet ” 
yIOX MON 


0}1}00]9 


aHSIGNVHOUAIN 
aNV AULNA 
10 LUOd 


(FIZ 
‘a'V'O) ‘Ss’ *4 ‘ouy ‘ooyury 


(4827 "GO) ‘sa 
“A ‘OUT soyuOIOIy AdV 


%8 
OS"SSL U0F] 


MSS 
O2'FEL UH] 


(849% “G“O) ‘S'n *4 °0D %Ot 
Zuyjiodwy ueUIMeN ely 02'Sez W104] 


Aqnp jo 001, 
$J0BJ JO JUSTIIO}VYs POIIDV SULELV U104}] 
TS9$ SP OTA 
pvoirqe poursoy 
-1ed suolye 
-10}[8 10 sated 
-O1 JO ON[BA 
Tny uodn Y%¢r2r 
€2°80L 
$308] JO JUOUIOZLIS POOISY /0Z°908 suey] 
(Z8IT “G"V"O) ‘8° *A UOT} 
-e10d10g uUMOJYSYZuq oy %EB 
queowuspnf Arsuruing OF'889 W194] 


e1eyY pus ‘ON 
Ul9}] 10 “vg 


aTdqH 


Ofer 


L0G 
OS" 2eL ULF] 


%OT 
0f°SEL W94zT 


Yt 
+°q| aed 3¢z 
09"6Se T1047 


Oe") 
2G L 


G6°LEL W04zT 


Year 
£3'S80L We4] 


YG'vs 
ISPS W104] 


018 pure ‘ON 
Ule}] 10 "Bq 


aassassv 


£600-F-SL 
"040 


*19Z10-L-82 


GELTO-OT-8L 


$90Z0-T1-82 


Z6ET0-9-92 


GG800-T-€L 


Auedurog veqieyy ouL 


“uy somuolqoo|y TV 


“PIT “dip 


‘oy “NOULY “AIG SAM 


U01}BIOdIOD WAC HW 


Auedulop [[oMoy » 19a 


*di0g 3ut 
-SIPUBIPOIOFY Po}epTjosuoD 


TAILLNIVId 


661 
*TE 190q0190 
“¢ ‘290181 €61/6L4 
6261 
"Te 19q0790 


“f ‘2,018 261/644 


6261 
‘Tg 10q0}2909 
"f ‘UOS}R AA 


6261 
‘Te 100790 
“¢ ‘UOS}OM 


6261 
‘TE 10q0}00 
“¢ ‘WOS}eM 


26T 
*6Z 1940990 
*¢ ‘00g 


NOISIOGa 
fO ALVd 
7 apdaner 


T6T/6L4 


061/644 


681/6Ld 


881/612 


UaaNoNn 
NOISIOda 








w 
8 
5 
3 
o 
g 
a 
° 
fe 
mM 
bp 
5 


serjomyjue ‘syyns ede1d-z 
so/pus ‘s}[Msyued eoojd 
% ‘s}ms edeld-g sorpey 

yI0ox MON 


souTqoeur ores * AL 
qIOA MON 


SOUTYORVUL BTIBZ “AT, 
o28014 0 


Asyunoo 

Areq~ogoueg = eqisye ue 
JO yonpold ‘seures [[eq Ulg 
yIOX MON 


(129% “a"O) 
‘sn *A = uole10d 109 
Zujssyomg Aeouueg *O ‘¢ 


(#814 “'O) “8 
‘A ‘OUl sotuOIpETy_ AdV 


(#82 “"O) “8° 
‘A ‘OU sofuOIOBIG AdV 


(2811 
“G'V'O) ‘S' “A “di05 Od0Wy 


seOn[sa 

qyUn eojoAuT 
eysiedes JO 
TINS Ss} ONn[BA 
PIss ‘on[ea 
410d xe Jo sisvq 
WO S0T}011} U9 


8B o1qeTIng 


(sorjeayjue 
SB O[QBYISSBlO 
8398) %e'21 


O8'SLL ULE} 


%9°S 


02 FEL ULPPT 


HS 


OS'FEL W107] 


SL/Fe/1T 
JO 888IT "ON 
IOPIO “XT 
jo onqaita Aq 
sooulos0jorg 
Jo wreyshg 
poz si0uer) 
0} WUeNnsmd 
Aqnp jo 001, 


02" FEL THF 


(simnsdurnf 
‘sesnoq ‘sued 
-q0¥08{ ‘sossorp 

‘syoxovf) 
queurgpnf 
pus uolsfoop 
0} poyoe}48 
€ 9[Npoetjos 

Ul Gyo} 49S 

88 Aoje1edos 
posteidds 
pus peylssB[O 


Yt 
0Z'SEL WIS] 


‘MOI 
03°SEL U9} 


YI Lt 
G6°LEL M107] 


"040 


*@S100-Z-LL 


"049 


“08610-1I-82 


GLELO-L-8L 


S1L00-F-8L 


“PIT ‘syuy BUyIqeg 


uoT}B10d10H Super, 
uz}e1O UBoEUryY 4ION 


UOIBIOdIOH Buips1y, 
us}eIO., UBdIOUTY GION 


*di0g Surpery, [PPeN 


6161 
‘1g 1940190 
“f ‘249[8N 
6161 


L61/6Ld 


‘Tg 19q0290 
"fg ‘2,0[8N 961/614 
6161 
‘1g 1090190 


*¢ ‘249[8N G61/6Ld 


6161 
‘1g 1990199 


“¢ ‘27018 ¥61/6L4 





bE 
es 
D 
3 
Oo 
‘RD 
a 
3 
= 
mM 
D 
5 


esIpuByo 
“Jour USI0I0} poSeptatid 
-u0T JO SNjze}s 04} ZuTABYy 
T!O ophso WoT ‘NyN;ouoy;T 
‘V6 euozqng oepely 
U31010,7 UI ponqoeynuvUL 
*‘AqIABI13 "['d°V SZ Jopun 
pues 10Ao YIOq Buy4se4 
‘Io sveB Aavoy pues 4ysrT 
nynjouoyy 


esIpusyo 
-10UL UFZl0I0OJ posop]Arid 
“UOT JO SN}BIs OY} ZUIABY 
[lO epnso urogy ‘NN[ouoFT 
‘V6 euozqng  epey, 
u3ZI0I0,J UT pomnyoRjnueulr 
‘APARBIS “Td °V SZ Jopun 
pus 19A0 Y}0q 3ur4s0} 

‘jlo sed Aavoy pus yYysIT 

nynpouoyy 


aHSIQGNVHOUAN 
GNV AULNG 
IO LYOd 


‘sa 
o7UT poyloduit 
IOAGU SBA 41 
esneoeg SOS.L 
aJopun Aqnp 

0} qoofqns YON 


LLLb°A'°O) “S'Q *A Arouyg 
-ey JUOpUedopu] UBTeMeyT 


‘s’n 
oyUT poz0dtmy 
IOAOU SBM 41 
esneo0q SASL 
zepun Aynp 

04 yoofqns JON 


(111% °C'O) *S' *A Ar0Uy 
-ey JUopusdopu] uUBTeMeTT 


e}ey Pus ‘ON 
U0} IO *IBG 


aTdqH 


*1e3 od $¢z"0 
OT'SLP W109] 

*[e3 19d Scz1'o 
CO'SL} Ule4T 


*[e3 19d $¢z'G 
OL'SLF W194] 

*[83 10d J¢ZI'0 
GO'SLP W194] 


oyey pus ‘oN 
WI9}] JO “Ivq 


CGassassv 


040 
*64900-F-62 


"0490 
*81900-F-62 


‘ON 
LUn00 


AOUYOYy 


qyuepucdepuy = uBiieMeyT 


‘ou ‘oo10U gy 


JAILLNIVId 


6L6T 
‘Te 1040390 


*p ‘00g 661/6L4 


6161 
‘1g 1940300 


*¢ ‘00g 861/624 


NOISIOga 
JO ALVA 
7» apanr 


UdtaWwan 
NOISIOda 











qyoid 
pus pvey10ao 10j Ye 
jO wuolmonpop yjeuon 
-Ippse YqyA ‘“yuoUL 
-osteidde url popnyo 6161 
«AS UOTYyTUINGS ,, $108} “ur suoTjONpep  ssey “oul ‘BoJ10ULy ‘Tg 19q0}90 
YIOX MON | JO Juoureze}s pooisy | “g"Q Ul oofsd ojesel JON ON[VA $9}8}g Pou 61200-2-LL Hfoyg ourozyumng “pc ‘UOSs}eM 922/6L4 


HsIQGNVHOUGWN NOISIOda 
ANV AULNG GNTVA GTaH NOILVOTVA ‘ON AIILNIVId f0 ALVaG UdtaqWwnan 
40 LYOd IO SIsvad LYn090 yvyaodar NOISIOda 


= 
3 
D 
2 
5 
g 
ei 
5 
= 
nM 
bp 
5 


suorst9oCy quauastwaddvay prtIVMSqV 
SIIOMSQYT 
INO’) surOIsN’) 
Sa1v1g pou, 9Y2 Jo suoTsINIG 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 


R. E. CHaseEn, 
Commissioner of Customs. 


In the Matter of 
CERTAIN SURVEYING DEVICES 


Investigation No. 337-TA-68 


Notice of Change of Commission Investigative Attorney 


Mr. Robert M. M. Seto is designated Commission investigative 
attorney for investigation No. 337-TA-68, “Certain Surveying 
Devices,” replacing Mr. David J. Dir. The service of all papers on 
the Commission investigative attorney should henceforth be served 
upon Mr. Seto, effective Tuesday, November 6, 1979. 

The Secretary is requested to publish this notice in the Federal 
Register. 

Date: November 6, 1979. 

Ear. Levy, 
Deputy Director, Office of Legal Services. 
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Customs Court 


“Articles exported to the United States before 12:01 A.M. * * * September 21, 1976 
* * *” + construction, C.D. 4826 


Construction: 

Additional Duty Order: 
No. 3 (1971), C.D. 4826 
No. 4 (1971), C.D. 4826 

“Articles exported to the United States before 12:01 A.M. * * * September 21, 

1976 * * *’, C.D. 4826 

Code of Federal Regulations, title 19: 
Section 14.3(b) (1972 ed.), C.D. 4826 
Section 152.1(c) (1976 ed.), C.D. 4826 

Customs Regulations: 
Section 14.3(b), C.D. 4826 
Section 152.1(c), C.D. 4826 

Date of exportation, C.D. 4826 
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Exportation, date of, C.D. 4826 
Motion for summary judgment, C.D. 4826 
Reappraisement decision: 
Construction: 
Customs Simplification Act of 1956, section 6(a), C.D. 4827 
Tariff Act of 1930: 
Section 402, C.D. 4827 
Section 402(a), C.D. 4827 
Section 402(a) (1) (3), C.D. 4827 
Section 402a(c), C.D. 4827 
Section 402a(d), C.D. 4827 
Section 402a(e), C.D. 4827 
Section 402a(f), C.D. 4827 
Section 402(b), C.D. 4827 
Section 402(d), C.D. 4827 
Section 402(f)(1)B, C.D. 4827 
U.S.C., title 19: 
Section 1401la, C.D. 4827 
Section 1402, C.D. 4827 


Issues: 

Export value—preferred statutory basis of appraisement—Presumption 
of correctness attaching to the government’s appraisement on the 
basis of constructed value, as defined in section 402(d) of the Tariff 
Act of 1930, as amended, is overcome by proof of export value as 
defined in section 402(b) in light of the statutory preference of export 


value over constructed value. C.D. 4827 

Export value—preferred statutory basis of appraisement—Pursuant to 
section 402(a)(1)(3) of the Tariff Act of 1930, as amended, the pre- 
ferred statutory basis for valuing imported merchandise is export 
value, as defined in section 402(b). C.D. 4827 

Export value—price fairly reflecting market value—Export value, as 
defined in section 402(b) of the Tariff Act of 1930, as amended, may 
be established where there are sales to a single selected purchaser if 
the price ‘fairly reflects the market value of the merchandise.” Sec- 
tion 402(f)(1)(b) of the Tariff Act of 1930, as amended. In deciding 
whether such a showing has been made, consideration will be given 
to “whether the sales were at arm’s length and the evidence showing 
the relationship between [the importer] and [the manufacturing ex- 
porter]. C.D. 4827 

Export value—price fairly reflecting market value—Where the record 
established that the exporter and importer were wholly unrelated, 
that the prices were established by arm’s length negotiations, and 
there was nothing in the record suggesting that the sale prices were in 
any manner contrived or rigged, or that the dealings between the ex- 
porter and importer were not bona fide in all respects, the court found 
that the invoice prices fairly reflected the market value of the mer- 
chandise within the meaning of section 402(f)(1)(B) of the Tariff 
Act of 1930, as amended. C.D. 4827 





INDEX 49 


Reappraisement decision—Continued 
Issues—Continued 

Export value—“selected purchaser’’—section 402(f) (1) (B)—Plaintiff who 
purchased imported merchandise on an exclusive distributorship basis 
was a “selected purchaser” within the ambit of section 402(f) (1) (B) of 
the Tariff Act of 1930, as amended. C.D. 4827 

Foreign value—freely offered for sale to all purchasers—Fundamentally, 
under section 402a(c) of the Tariff Act of 1930 as amended, there 
was no foreign value for certain pistols exported from the Federal 
Republic of Germany (West Germany) unless at the time of exporta- 
tion they were freely effered for sale in the home market to all pur- 
chasers. C.D. 4827 

Foreign value—resale price maintenance—customer selection—Resale 
price maintenance and customer selection practices purchased by the 
exporter in the home market in connection with the sale of its pistols 
preclude the existence of a foreign value as defined in section 402a(c) 
of the Tariff Act of 1930, as amended, since the merchandise was not 
freely offered for sale to all purchasers as required by the statute. 
C.D. 4827 

Foreign value—such or similar—An importer wishing to negate the 
existence of foreign value on the basis of a lack of a free market for 
the merchandise in the country of origin must establish that ‘‘similar’’ 
as well as ‘‘such’”’ merchandise was not freely offered for sale in the 
home market during the relevant time period. C.D. 4827 

“Similar”? merchandise—pistols—Where the evidence established that 
certain imported Walther pistols were different from other pistols 
sold in the home market of the Federal Republic of Germany (West 
Germany) in style, design, workmanship and selling price, and pos- 
sessed a unique double-action capability feature, and in view of the 
uncontroverted uniqueness and distinguishing features of the Walther 
pistols as compared with other pistols sold in the home market, the 
court found that other pistols sold in the home market were not 
“similar”? to the Walther pistols within the purview of section 402a(c) 
of the Tariff Act of 1930, as amended. C.D. 4827 

United States value—cost of production—Since plaintiff failed to negate 
the existence of a United States value basis of appraisement pursuant 
to section 402a(e) of the Tariff Act of 1930, as amended, valuation on 
the residual cost of production basis under section 402a(f) is pre- 
cluded. C.D. 4827 

United States value—excise tax not deductible from price—Excise tax 
included in the price at which plaintiff sold imported pistols in the 
United States is not deductible from the price for purposes of calcu- 
lating United States value under section 402a(e) of the Tariff Act of 
1930, as amended. C.D. 4827 

United States value—maximum allowances for general expenses and 
profit established—Plaintiff properly established the maximum eight 
percent allowances for general expenses and profit in calculating 
United States values for imported pistols under section 402a(e) of 
the Tariff Act of 1930, as amended, by proving that its average general 
expenses and profit for its entire line of firearms substantially exceeded 
the eight percent maximum allowances, and then showing that the 





50 INDEX 


Reappraisement decision—Continued 
Issues—Continued 
expenses and profit chargeable to the pistols in issue closely approxi- 
mated the average figures calculated for its entire line. C.D. 4827 
United States value—not precluded by gun control laws—Plaintifi’s 
restrictions on the sale of pistols in compliance with the gun control 
laws in the United States do not preclude the existence of United 
States value for the merchandise under section 402a(e) of the Tariff 
Act of 1930, as amended. C.D. 4827 
United States value—statute to be interpreted liberally—It is well 
settled that the statutory provision covering United States value is 
to be interpreted liberally. C.D. 4827 
Value—dual burden of proof—Plaintiff has the burden of not only 
proving that the appraisements were wrong, but additionally it had 
to establish the correct dutiable values. C.D. 4827 
Merchandise; firearms and accessories, C.D. 4827 
Values: 
Constructed, C.D. 4827 
Export, C.D. 4827 
Foreign, C.D. 4827 
United States, C.D. 4827 
Sugar cargo, C.D. 4826 
Summary judgment, cross-motions for, C.D. 4826 
Words and phrases: 
Exported, C.D. 4826 
Exported to the United States, C.D. 4826 
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